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Application no. 48301/08

1. Introduction

These written comments are submitted by ILGA-Europe pursuant to leave granted by the President of the
Chamber in accordance with Rule 44 9 3 of the Rules of the Court.? ILGA-Europe’s interest and expertise is
set out in its Application for leave to submit written comments of 30 July 2013.

This present case arises from the requirement by the authorities that ACCEPT Association (“ACCEPT”)
provide details of its new members (inter alia name, profession, and home address) for publication in the
special register of associations and foundations. ACCEPT’s objective is to promote the rights of lesbian, gay,
bisexual and transgender persons in Romania.

The purpose of these comments is to assist the Court by providing information on the following:

(1) The extent to which members of the lesbian, gay, bisexual, transgender and intersex (LGBTI)
community, and particularly LGBTI human rights defenders, may be at risk of hate motivated
violence and other forms of discrimination in Council of Europe member states, and therefore have
sound reasons for wishing to protect their privacy.

(2) International and comparative precedents that protect the rights to freedom of association, privacy
and freedom from discrimination of members of human rights organisations.

2. Sexual orientation and gender identity hate motivated violence and discrimination and the need to
protect the privacy of members of LGBTI organisations

2.1 In recent years there has been increasing awareness among international human rights institutions of
the extent of sexual orientation and gender identity motivated violence and discrimination. In November
2011 a report of the UN High Commissioner for Human Rights noted:

“In all regions, people experience violence and discrimination because of their sexual orientation or gender
identity. In many cases, even the perception of homosexuality or transgender identity puts people at risk.
Violations include — but are not limited to — killings, rape and physical attacks, torture, arbitrary detention,
the denial of rights to assembly, expression and information, and discrimination in employment, health
and education.”?

The Council of Europe has seen a number of initiatives arising from this concern, including the adoption by
the Committee of Ministers of a Recommendation on combating discrimination on the grounds of sexual
orientation or gender identity (“the Committee of Ministers Recommendation "), the inclusion of sexual
orientation and gender identity in the non-discrimination article of the Convention on preventing and
combating violence against women and domestic violence,” the publication in 2011 by the Commissioner for
Human Rights of a report, “Discrimination on grounds of sexual orientation and gender identity in Europe”,
and resolutions by the Parliamentary Assembly in 2010 and 2013. In the latter, the Assembly expressed
regret that
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“prejudice, hostility and discrimination on the grounds of sexual orientation and gender identity remain a
serious problem, affecting the lives of tens of millions of Europeans. They manifest themselves in hate
speech, bullying and violence..... Violence against LGBTs is a problem everywhere in Europe. With the effects
of the economic crisis in full sway, and the ensuing radicalisation and strengthening of extremist groups,
there has been an increase in acts of verbal or physical abuse against minorities, including LGBT people, in
many Council of Europe member States.”®

While much of the violence directed against LGBTI people in general is opportunistic, that against members
of organisations working to defend the rights of LGBTI people (“LGBTI human rights defenders”) is usually
targeted at specific events or individuals by extremist groups. The increasing strength of these groups in
many countries is therefore of particular concern to LGBTI organisations and their members.

2.2 Some indication of the effects of this hostility can be gained from a survey into hate crimes and
discrimination experienced by LGBTI people in the (then) 27 EU member states and Croatia published in
2013 by the EU Fundamental Rights Agency and based on some 93,000 responses to an on-line
questionnaire.” 47% of all respondents reported that they had been discriminated against or harassed in the
previous 12 months on the grounds of their sexual orientation (Romania 54%). This experience of
discrimination affected their behaviour significantly. For example:

® 50% avoided certain places or locations for fear of being assaulted, threatened or harassed (Romania
61%)
*  Only 23% were always open about their LGBT identity at work (Romania 7%)

While this data relates to the “EU 28", there is no reason to believe that it is unrepresentative of the
situation in the other Council of Europe member states, and indeed in many it is likely to be worse.

2.3 In many countries these hostile attitudes are reflected in behaviour towards LGBTI human rights
defenders. In her 2006 report, the Special Representative of the UN Secretary-General on human rights
defenders (“the Special Representative”) drew attention to the situation of LGBTI human rights defenders
worldwide:

“Defenders have been threatened, had their houses and offices raided, they have been attacked, tortured,
sexually abused, tormented by regular death threats and even killed. A major concern in this regard is an
almost complete lack of seriousness with which such cases are treated by the concerned authorities.”®

In recent years the Special Representative has raised concerns regarding the treatment of LGBTI human
rights defenders in a number of Council of Europe member states.’

Concern has also been expressed at the Council of Europe, where the Committee of Ministers has called on
member states to take “appropriate measures to effectively protect defenders of human rights of lesbian,
gay, bisexual and transgender persons against hostility and aggression to which they may be exposed,

including when allegedly committed by state agents”.™

2.4 Members (or prospective members) of LGBTI organisations who face having their identity, address and
employment made public are likely to be particularly concerned at the following factors:

* The extent of acts of violence and discrimination against LGBTI human rights defenders
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e Whether leading actors in society, including politicians, faith leaders, and the media, condemn such
acts, or, on the contrary, remain silent or even support and encourage them

e Whether the authorities provide protection from such acts, and investigate and punish them when
they occur

¢ To what extent extremist groups target LGBTI organisations and human rights defenders

The rest of this section sets out examples from a number of Council of Europe member states which
illustrate the above concerns. They are categorised under three headings: violence or threats against public
events such as pride marches; violence or threats against the premises of LGBTI NGOs; and targeted attacks
on individual LGBTI human rights defenders. Some are taken from ILGA-Europe’s submission for the OSCE’s
2012 annual hate crimes report (“the ILGA-Europe OSCE Hate Crimes Submission”). This documents a wide
range of sexual orientation and gender identity related hate crimes and incidents in 32 Council of Europe
member states.

Violence and threats directed against public events such as pride marches

Romania: In Bucharest in 2006, 6 gay pride participants were beaten in the metro by a group of young men,
who had identified them on the march.They provided pictures of the perpetrators to the police and even
identified two of them. Despite repeated enquiries, the police made no progress with the case. Then, in
August 2011 the police advised that it had become time-barred.™

Bosnia and Herzegovina: On 24/9/2008, after weeks of public hate speech, the opening event of the Queer
Sarajevo Festival was attacked, resulting in eight casualties and the Festival’s cancellation. One of the
organisers was granted asylum. She had been under constant threat of death or rape. Her private address
had been publicised on websites. Her organisation was compelled to discontinue its activities. In a 2010
country visit report, the Council of Europe Commissioner for Human Rights expressed particular concern at
statements by parliamentarians and religious leaders supporting the attackers and noted that investigations
had not resulted in any prosecutions.*

Serbia: The September 2010 Belgrade Pride march took place under tight police protection. Some 6000
members of right-wing organisations and football hooligan groups simultaneously attacked the police and
official buildings and vandalised cars and shops in the city centre.’® 140 persons were reported injured,
including 124 policemen. There were more than 200 arrests.™

Ukraine: In Kiev, on 20/11/2010, 10 men wearing masks attempted to enter a building where a candlelight
vigil, film exhibition and discussion were being held to promote the Transgender Day of Remembrance for
those killed because of their transgender status in Ukraine. The organiser of the event prevented their
entrance, but he was attacked, beaten and sprayed with teargas. He was subsequently hospitalised and
diagnosed with internal injuries and chemical burns to his face. The attack was characterised by the police
only as “hooliganism”."

III

Russia: On 20/1/2013 in Voronezh 6 activists protesting against the federal “propaganda of homosexuality
to minors” bill were attacked by a mob. A few days earlier they had begun receiving death threats, after
announcing their demonstration on social media. They called on the police to protect them. About 200
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counter-protesters, some of them masked, blocked the protest. Several of the activists were attacked and
injured. Police at the scene did not intervene to stop the assaults.*®

Romania: On 6/11/2012 in Bucharest 7 young women and men were assaulted by a group of 10 people
wearing hoods after attending an academic debate about the history of homosexuality. During the assault

the attackers claimed they were opposing the “organisation of gay events”."

Georgia: On 17/5/2013 in Thilisi a crowd of thousands led by priests broke through police cordons and
attacked a group of 50 LGBTI rights demonstrators. Police evacuated them in buses, which then came under
attack. Approximately 20 people were injured. Earlier, the leader of the Georgian Orthodox Church
compared homosexuals to drug addicts and called the rally a “violation of the rights of the majority” of
Georgians.” Four days later, an NGO reported to ILGA-Europe: “they are still “hunting” our activists.....
Several people were beaten up on the street, one had his hair set on fire, and a girl was even bitten... As for
the girls, three of them have brain concussion; one has an injury on her head. I’'m not saying anything about
the psychological distress. Our psychologist is working non-stop...”*’

The ILGA-Europe OSCE Hate Crimes Submission lists 18 other incidents of varying severity in Albania,
Armenia, Bulgaria, Finland, Georgia, Hungary, Latvia, Montenegro, Russia, Slovakia and Ukraine.

Violence and threats against the premises of LGBTI NGOs

Serbia: In 2011 the offices of the Novi Sad Lesbian Organisation were attacked more than 10 times. There
were no prosecutions, even though the police had access to photographs of the attackers on the video
surveillance system.”

Armenia: On 8/5/2012 in Yerevan a group of self-described fascists threw Molotov cocktails into a bar
owned by an LGBT activist destroying the interior. The police had not responded to the owner’s reports of
death threats. The owner took refuge abroad. Two men were arrested. The spokesperson for Armenia’s
ruling Republican Party and Parliament’s Deputy Speaker said “I find the rebellion of the two young
Armenian people against homosexuals ..... completely ... right and justified”.”

Macedonia: On its opening day on 23/10/2012 the new LGBTI Support Centre in Skojpe was attacked by
several masked assailants, who broke the front window. Since then, the Centre has been attacked four more
times, including two arson attacks. In June 2013, when 40 persons were inside for the opening of Pride,
some 30 people, masked and armed with stones, glass bottles, and steel pipes, attacked the Centre. The
windows were broken and two persons suffered injuries.*

Russia: 2/11/2013: Two masked men armed with baseball bats and airguns burst into an LGBTI social event
in St Petersburg, attacking and injuring two participants, one of whom may lose the sight in one eye. LGBTI
activists believe this is the first pre-planned attack on such a private event.”

The ILGA-Europe OSCE Hate Crimes Submission documents 4 similar incidents in Italy and Kosovo.
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Attacks or threats targeted at individuals identified as LGBTI human rights defenders

Ukraine: On 20/5/2012 the Kiev Pride organisers announced at a press conference that they were cancelling
the march scheduled for that day following police claims that they could not protect participants from
potential violence by extreme nationalist groups. Just after the press conference, five men beat two of the
Pride organisers. The authorities failed to identify the suspects despite the existence of video recordings of
the attack. They also failed to record the attacks as hate crimes.*

Ukraine: In June 2012 an unidentified man approached Kiev Pride head Taras Karasiichuk near his home,
asked his sexual orientation, and beat him, breaking his jaw and giving him concussion. In December 2012
Karasiichuk was approached by groups of men who warned him against organising Kiev Pride and threatened
to beat him.”

Montenegro: On 9/9/2012 in Podgorica the director and actor in the first Montenegrin video promoting
LGBT rights were attacked and badly beaten by members of a local sports fan club, who had earlier abused
them verbally during a concert. The following month the actor noticed a group of individuals waiting for him
in front of his home. They started to chase him shouting homophobic insults. He managed to get into the
building and call the police..”®

Moldova: On 11/2/2013, during legal proceedings designed to compel the City of Balti to rescind an
ordinance forbidding promotion of LGBT rights, some 15 individuals subjected the representative of the
LGBTI organisation, GenderDoc-M, and of the Office of the UN High Commissioner for Human Rights to

verbal and physical violence. The police are pursuing the case as “hooliganism”.”

Poland: On 15/6/2013 Robert Biedron, the first openly gay MP in Poland, was relaxing in a cafe after the
Warsaw Pride when a stranger recognised him, spat in his face and kicked him in the stomach.?®

Poland: On 27/8/2013 the first openly transgender Polish MP, Anna Grodzka spoke of how neo-Nazi groups
targeted her: “I've been .... called names on the street, there has been numerous death threats..... [These
groups] aim of ... removing LGBT people from public life. They have numerously attacked my parliamentary
office by breaking windows, by tearing off the plaque or drawing Nazi symbols on the door”. She recalled a
meeting when a neo-fascist group threw smoke grenades into the room.”

Russia: 2/11/2013: a teacher of Spanish, who is also an active member of the Straight Alliance for LGBT
Equality, is reported to have been denounced to the St Petersburg Government’s Education Committee for
“promoting homosexuality among minors”. Her head teacher is also accused of employing “collaborators of
perverts whose public demonstrations spit onto the psyches of children and trample on the morally ethical

values of the majority of citizens of the Russian Federation”.*°

The ILGA-Europe OSCE Hate Crimes Submission documents 20 similar incidents in Albania, Bosnia and
Herzegovina, Georgia, Greece, Hungary, Ireland, Italy, Latvia, Macedonia, Montenegro, Russia, Serbia,
Turkey, and Ukraine.
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2.5 Conclusions

In many Council of Europe member states LGBTI human rights defenders are at particular risk. They face a
general climate of hostility, with widespread homophobic and transphobic behaviour, and a situation in
which the authorities may fail to provide the necessary protection, or, worse still, condone or even
encourage such behaviour. The growth of extremist groups intent on targeting violence and threats against
them makes disclosure of private information such as their home address or their employment particularly
dangerous.

Against this background the mandatory disclosure of such information by LGBTI advocacy organisations
would act as a strong deterrent to potential members. It would also threaten their effectiveness, since the
size of their membership is important for their public credibility, for the number of volunteers they can
deploy, and for their financial viability. It would therefore constitute a serious restriction on the right to
freedom of association.

These concerns are highly relevant in Romania. A report prepared for the EU Fundamental Rights Agency
noted that “European surveys show that Romania has the most negative attitudes towards homosexuality in
the EU”,* a factor reflected, for example, in the very low number of LGBT people who are open about their
sexual orientation in the workplace (see 9 2.2 above). Moreover, as the examples of homophobic violence in
Romania recorded in q 2.4 illustrate, the dangers are real.

3 International and comparative precedents that protect the rights to freedom of association, privacy and
freedom from discrimination of members of human rights organisations.

3.1 Freedom of Association

The right to freedom of association is guaranteed by every major human rights treaty, including the
European Convention on Human Rights (ECHR) and the Universal Declaration of Human Rights (UDHR).*

This Court has confirmed that freedom of association protects the right of citizens to join together in
advocacy organisations.*® Restrictions on advocacy organisations thus amount to restrictions on freedom of
association. One such restriction occurs when states force organisations to hand over their membership lists
without compelling justification, particularly when the organisation in question advocates for unpopular
points of view.* This is because people are less likely to join controversial organisations when they fear
opprobrium or oppression—or even violence—as a result of their membership.*

This principle was illustrated clearly in a United States Supreme Court case involving the National Association
for the Advancement of Colored People (NAACP), the most prominent African-American civil rights
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organisation in the U.S. In that case, heard at the beginning of the civil rights movement in the American
South, the state of Alabama sought to compel the NAACP to reveal its membership list.*® The state sought
this information on the grounds that the NAACP, a non-profit, membership-based corporation from New
York, had failed to register as a foreign corporation in Alabama.®” The NAACP resisted the disclosure of its
membership list, although it handed over a number of less sensitive records.®® It based its resistance on the
right of its members to freedom of association, and pointed out that earlier revelations of the identity of
NAACP members had led to “economic reprisal, loss of employment, threat of physical coercion, and other
manifestations of public hostility.”*

The Supreme Court held unanimously for the NAACP, marking the first time that the American courts had
acknowledged the freedom of association.* In doing so, the Court recognised that confidentiality of
membership lists was one of the critical components of the right to freedom of association. Because of the
violence and discrimination that threatened known NAACP members, the Court realised that confidentiality
was critical to the NACCP’s ability to gather like-minded individuals in free association.** The general
principle established by the Court was that “[i]nviolability of privacy in group association may in many
circumstances be indispensable to preservation of freedom of association, particularly where a group
espouses dissident beliefs.”*? The same principle was extended to the confidentiality of donors shortly
thereafter,”® and U.S. courts continue to follow this case.**

The European Commission of Human Rights (the Commission) implicitly endorsed the logic of the U.S.
position in The National Association of Teachers in Further and Higher Education v. The United Kingdom.* In
that case, the Commission acknowledged that in specific cases, “a legal requirement on an association to
reveal the names of its members to a third party could give rise to an unjustified interference with the rights
under Article 11 or other provisions of the Convention.”*® That case involved a teachers’ union in the United
Kingdom resisting disclosure of its membership list to a British college. The Commission did not find a
violation of Article 11 in that case, but only because the Commission did not believe that revealing the
membership list to the employer would have “an adverse effect on the applicant union’s right to act to
protect its members’ interests.”* Significantly, the only union members whose names would remain
unknown to the employer in the event of a strike would be “members who do not wish their names to be
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revealed, who would vote against a strike and then would not be involved in a strike,” and there was no
evidence pointing to the existence of any such members.*® In addition, the Commission found “nothing
inherently secret about membership of a trade union.”* Had these factors not been present, suggested the
Commission, it would have intervened to protect the Article 11 rights that would have been at stake. Unlike
the situation in NAACP v. Alabama, and unlike the current situation with ACCEPT, there was no showing that
the revelation of the membership list would actually restrict freedom of association. This logic compels the
conclusion that, where an organisation does rely on confidentiality, and where an organisation’s ability to
gather like-minded individuals is threatened by the disclosure of its membership lists, there is a violation of
Article 11.

This Court has recognised the unique importance of freedom of association to those who, like ACCEPT and
like the NAACP, advocate for the rights of minorities or hold unpopular views. “The Court recognises that
freedom of association is particularly important for persons belonging to minorities... Indeed, forming an
association in order to express and promote [minority] identity may be instrumental in helping a minority to
preserve and uphold its rights.”*°

The British government also recognises that forced disclosure of membership lists can, in certain
circumstances, violate the ECHR. In a proposed bill on transparency in lobbying, the British government
included a requirement that trade unions make membership lists available to government inspectors, who
would be bound by strict confidentiality.>* Against vigorous protests that the requirement violated the
freedom to association and the right to privacy contained in the ECHR,> the British government countered
that the requirement was legal because it would not dissuade membership in trade unions.” The
government thereby accepted the reasoning of the Commission in National Association of Teachers and the
U.S. Supreme Court in NAACP v. Alabama ex. rel. Patterson, recognizing that, if a membership-disclosure
requirement causes reluctance to join an organisation, then it burdens freedom of association.

Academics and advocacy organisations have made this point as well. For example, Erik Denters and Wino
J.M. van Veen take the position that requiring membership lists available to the government is a burden on
the freedom of association,>® a position backed by environmental law practitioners as well.”®> The
International Center for Non-Profit Law has condemned several countries for such requirements.”® Denters
and van Veen note, in accord with this Court and the U.S. Supreme Court, that the burden is “particularly
detrimental to organizations with (unpopular) advocacy purposes.”’
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Threats to the Rights of Environmental Defenders to Collaborate and Speak Out, 11 Oregon Review of International Law 267, 277
(2009). (Laws that “require NGOs to provide officials with membership lists” can be a “tactic used by domestic governments to
hinder NGOs.”)

%6 Alison Kamhi, The Russian NGO Law: Potential Conflicts with International, National, and Foreign

Legislation, http://www.icnl.org/research/journal/vol9iss1/art 6.htm; NGO Law Monitor Kenya, available

at http://www.icnl.org/research/monitor/kenya.html); NGO Law Monitor Ecuador, available at
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Of course, like many rights, the right to freedom of association is not absolute. The treaties that guarantee
the right, including the ECHR, generally specify that the right can only be derogated from in specific
situations: in the ECHR, restrictions are limited to those that are “prescribed by law and are necessary in a
democratic society in the interests of national security or public safety, for the prevention of disorder or
crime, for the protection of health or morals or for the protection of the rights and freedoms of others.”*®
Thus, to restrict the right of the members of ACCEPT to associate, Romania must demonstrate why the
restriction is (1) legal and (2) necessary in a democratic society to achieve one of the enumerated goals.

3.2 Right to Privacy

The right to privacy is guaranteed in Article 8 of the ECHR and Article 12 of the Universal Declaration of
Human Rights, as well as by other human rights treaties. The right to privacy is not confined to natural
persons; it extends to legal persons, including non-governmental organisations, as well.®° This position is in
line with that of the United Nations Special Rapporteur on the rights to freedom of peaceful assembly and
association, who has also recognised the importance of NGO privacy rights.®*

When individuals share names, addresses, and other identifying details with advocacy organisations, they
are entitled to have their right to privacy honoured, and should be able to expect that those identifying
details will not be shared. In many cases, the organisation itself is under a legal duty to safeguard that
information.

Names and other identifying details of members of NGOs are protected by the privacy guarantees of Article
8 of the ECHR and its analogues in Australia and the United Kingdom. The British government has explicitly
recognised that the names and addresses of trade union members constitute personal information
protected by Article 8(1) of the ECHR.®? An Australian case similarly recognised that membership lists of
political parties contain personal information entitled to confidentiality, and accordingly protected them
from disclosure.®®

Data protection laws, including the European regime, also recognise that names and other identifying details
contained in membership lists are personal information protected by the right to privacy. The European Data
Protection Directive ensures the right to privacy by mandating that those collecting personal data recognise
that that data is protected.®® Similar British data protection legislation supported criminal prosecution
against a member of the British National Party who posted the membership list of his organisation online.*®
Data protection laws protecting the names and other identifying details of those who join NGOs are not
confined to Europe. For example, in Canada, both British Columbia and Quebec have enacted data

%8 European Convention on Human Rights Article 11 (2).

> European Convention on Human Rights Article 8(1) (“Everyone has the right to respect for his private and family life, his home and
his correspondence.”); Universal Declaration of Human Rights Article 12 (“No one shall be subjected to arbitrary interference with his
privacy, family, home or correspondence, nor to attacks upon his honour and reputation.”). See also International Covenant on Civil
and Political Rights Article 17; American Convention on Human Rights Article 11.
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protection laws that bind NGOs to a general duty of nondisclosure of membership information.®® In addition,
a prominent expert on NGO law has endorsed the view that membership disclosure requirements violate the
right to privacy.”’

3.3 Indirect Discrimination

Forced disclosure of membership lists can violate a third right guaranteed by the European Convention and
other international human rights treaties: the right to be free from discrimination.®

A requirement that membership in an organisation be public has different effects on different organisations.
For example, this Court has found that there is “nothing inherently secret about membership of a trade
union,” so the revelation of that membership was not as problematic as it would be in other contexts.*® In
civil society groups that do not attract controversy, such as community sports leagues or neighborhood
associations, members may be indifferent as to whether or not the fact of their membership is public or not.
Similarly, a member of a dominant religion or an advocate of a popular point of view may not fear
discrimination or violence if her membership or views are brought to light. That is not the situation when an
organisation advocates for a persecuted minority or an unpopular viewpoint, as ACCEPT does here and as
NAACP did in Alabama in the 1950s.

A seemingly neutral requirement that organisations make membership lists public is not neutral at all: it
discriminates against people who have cause to fear violence and discrimination for their beliefs. It leaves
most vulnerable those whom human rights seek most to protect.” In direct opposition to the ECHR, the
requirement uniquely penalises minority groups and unpopular views.
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