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A. INTRODUCTION
1. These written comments are submitted by the Europ&sgion of the International
Lesbian, Gay, Bisexual, Trans and Intersex AssotialiLGA-Europe), hereinafter

“the intervener®.

2. As set out in the application to intervene date&ebruary 2018, these comments

focus on

a. the humiliating and stigmatising effect of homopitoland transphobic
statements on the members of LGBTI community udécles 8 and 14 of
the Convention; and

b. the positive obligations under Article 8 in protagt members of LGBTI
community from homophobic and transphobic expressparticularly made
by politicians and public figures to include theligation to prevent,

investigate, prosecute, punish and remedy suchestim

3. The comments draw upon the Court’'s case-law andoatdtive interpretation of

other applicable sources of international law aldvant soft law.

4. For the purpose of these comments, homophobic eansghobic statements are
understood to be any expression - explicit or imph of prejudice against, hatred

towards, or fear of respectively

— homosexuality or of people who are identified orceeved as being bisexual,
gay or lesbian; and
— transgender people, whose gender identity and/adegeexpression differ

from the sex/gender they were assigned at birth.

5. In these comments, the intervener: notes the widadprecognition that homophobic
and transphobic statements are hate speech (pafs iélentifies the humiliating and
stigmatising effect of such statements under AgicB and 14 of the Convention
(paras. 16-30); and sets out the requirements bgpean and international bodies
regarding the need to take effective action agdiatt speech, including homophobic

and transphobic statements, and the consistench wiich requirements of

! The intervener’s’ letter to the President of theu@, dated 5 February 2018, provides a detailedrifgtion of
the intervener.
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recognising positive obligations under Article 8 thie Convention in this regard
((paras 31-45).

B. HOMOPHOBIC AND TRANSPHOBIC STATEMENTS ARE HATE SPEE CH

6. There has been widespread recognition within Eulope beyond that homophobic

and transphobic statements amount to hate speech.

7. Thus, the European Parliament has noted “a pratifar of hate speech targeting the
lesbian, gay, bisexual and transgender (LGBT) comiyun a number of European
countries” and highlighted the use by public figudd “inflammatory or threatening

language or hate speech.”

8. Similarly, the Committee of Ministers of the Courmii Europe in the Appendix to its
Recommendation CM/Rec(2010)5 to member states omsumes to combat
discrimination on grounds of sexual orientationgender identity stated that such

measures should be taken:

to combat all forms of expression, including in timedia and on the Internet, which may be
reasonably understood as likely to produce thecefieinciting, spreading or promoting hatred or

other forms of discrimination against lesbian, daigexual and transgender persons.
9. The United Nationgligh Commissioner for Human Rights has also drattengon to

concern within the United Nations system about fiisn of hate speech, noting that:

Treaty bodies and special procedures continue fiyesg concern at rhetoric used to incite
homophobic and transphobic hatred and related néeleSuch language is used by some political
and community leaders to promote negative sterestyptir up prejudice and harass particular

individuals, especially during electoral periosds

10. Furthermore, the Court idejdeland and Others v. Swedagreed with the domestic
courts’ finding that certain homophobic messagesewanwarrantably offensive to
others, constituting an assault on their rigfitsi.addition, inldentoba and Others v.

Georgig the Court drew attention to thecléarly homophobic hate speech” that

2 European Parliament resolution of 26 April 2007hemophobia in Europe.
3 Adopted by the Committee of Ministers on 31 Mar€ii@ at the 1081st meeting of the Ministers’ Deputie
4
Para. 6.
® Discrimination and violence against individuals bdson their sexual orientation and gender identity
A/HRC/29/23, 4 May 2015, para. 33 (footnotes orditte
® No. 1813/07, 9 February 2012, at para. 57.
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constituted an element in its finding that the dstiteauthorities had failed to conduct

a proper investigation into allegations of ill-tneeent’

11.Moreover, the European Commission against Raciginir@olerance (“ECRI”) in its
General Policy Recommendation No. 15 on combatiatetbpeech (“GPR No. 15”)
— in defining this concept as covering “the advgcgmomotion or incitement of a
person or group of persons, as well as any haradsinsult negative stereotyping,
stigmatization or threat in respect of such a peogroup of persons” based on their
personal characteristics or status - specificalljluded gender identity and sexual
orientation in the list of such characteristics.

12.As a form of hate speech, it is now well-establistieat homophobic and transphobic
statements can be made subject to restrictions etheh administrative, civil or
criminal — without entailing a violation of the hgto freedom of expression under

Article 10 of the Convention.

13.The permissibility of such restrictions is evident the case law of the Court
concerning hate speech in general, which has beemmarised by the Grand

Chamber’s judgment iRerincek v. Switzerlant

14.Their permissibility in the present context wastigatarly underlined by the Court
when it indicated in th&/ejdelandcase that criminal responsibility for “statements
that threatened or expressed contempt for a gréygeaple with reference to their
sexual orientation” had the legitimate aim of pobitey the reputation and rights of

others.

15.The appreciation that criminal liability and saonas, as much as administrative and
civil law and self-regulation, can — consistentlythwthe right to freedom of
expression - be an appropriate means of combatiaguse of hate speech also
underpins the various recommendations made in EGRPR No. 15.

16.The Court and other human rights bodies have lggtéd the particular responsibility
of politicians to avoid disseminating words likely foster intoleranc®. This is

"No. 73235/12, 12 May 2015, at para. 77.

8[GC], no. 27510/08, 15 October 2015, at paras- ZDA

° See, e.g.Erbakan v. Turkeyno. 59405/00, 6 July 2006, para. 6 &sdet v. Belgiumno. 15615/07, 16 July
2009, para 75. See alsgeneral Recommendation No. 35 Combating racist speechCERD/C/GC/35, 26
September 2013, para. 15.
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because their authority means that the use by tifdmate speech “has an impact on

potential offenders who feel encouraged in theislerance and bias®

C. THE HUMILIATING AND STIGMATISING EFFECT OF HOMOPHOB IC
AND TRANSPHOBIC STATEMENTS

17.Action motivated by homophobic and transphobictudes has been found by the
Special Rapporteur on contemporary forms of racismacial discrimination,
xenophobia and related intolerance on the impleatem of General Assembly
resolution 69/160 and the Office of the United Nas High Commissioner for
Human Rights to lead to violations of the rightife, the right to liberty and security

of the person and the prohibition of ill-treatmé&ht.

18. Similarly, the Court has considered that violenegpptrated with homophobic and
transphobic overtones was capable of meeting tieshbld required for a violation of
Article 312

19.Many instances of hate crimes committed against TGBeople are linked to the
prior use of “degrading word¥”or occur in a context of “heightened dehumanisatio

and discrimination*?

20.However, even when not acted upon, homophobic eatsphobic statements can
have extremely serious repercussions for the ergoyraf other rights and freedoms,
notably, the right to respect for private and famiife and the prohibition of
discrimination under Articles 8 and 14 of the Camven.

21.As was noted in the Explanatory Memorandum to GRPR1S:

19 Report of the Council of Europe Conference: "Theetfactor in political speech — Where do respalitiis
lie?”, para 16; accessed online on 10 April 201&@pbs://rm.coe.int/16800c170e

1 See, e.g., their respective reports in A/HRC/ZB, ¥3 April 2015, at para, 13 and Biscrimination and
violence against individuals based on their sexar@ntation and gender identitd/HRC/29/23, 4 May 2015,
para. 21.

12 5ee, e.g.ldentoba v. Georgiano. 73235/12, 12 May 2015, at para. 64 &h@ and A.C. v. Romaniao.
12060/12, 12 April 2016, at para. 119

3 Supra, note 10, para. 16.

4 Joint report by the IACHR Office of the Rapportearr the Rights of Lesbian, Gay, Bisexual, Trans and
Intersex Persons and the IACHR Office of the SpdR#&pporteur for Freedom of Expression. Chapterpata
1. Available at:
http://www.oas.org/en/iachr/expression/docs/repgoate/hate speech_incitement violence against.palbti
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The use of hate speech can lead to those targgtiedeleling not only afraid and insecure but also
— without any justification - guilty or ashamed amgmiliated, leading to a loss of self-confidence
and self-esteem. Moreover, these feelings can ralsolt in physical symptoms such as loss of
sleep and headaches, as well as mental and phigsiglth problems of a more serious nature. As
a result, such feelings can have consequencesvéoy easpect of the life of those concerned,
whether at work, school, or home, but their impactfamily relations and the willingness to
participate in society is especially serious

22.Furthermore, in the specific context of homophoaia transphobic statements, a
report prepared by the European Union Agency fordamental Rights found,

The current social situation for lesbians, gay niésexuals, transsexuals and transgender (LGBT)
persons represents a problem for the European Uh&sbians, gay men, bisexuals, transsexual
and transgender persons experience discriminabialhying and harassment across the EU. This
often takes the form of demeaning statements, nealiing and insults or the use of abusive
language ... As the results of the July 2008 Eurabater Discrimination Survey showed, on
average over half of EU citizens consider thatrifisination on grounds of sexual orientation is
widespread in their country ...Discrimination, homopla and transphobia affect the lives and
choices of LGBT persons in all areas of social. [Ifeom their early years the derogative words
used for gays and lesbians at schools teach themenbain invisible; they often experience
harassment and discrimination at the workplacemamy countries they cannot secure their
relationships to one another as legal partnery; tarely see positive LGBT representation in the
media; when seeking treatment for themselves ar plagtner they hesitate to reveal themselves in
settings that take heterosexuality for grantedetitement homes, understanding and awareness of
their needs is rarg.

23.Moreover, the adverse impact of homophobic andsphabic statements has also
been recognised by the Committee on the RighthefGhild in its expression of

concern about:

past statements and declarations made by the Hayo8 homosexuality, which contribute to the
social stigmatization of and violence against laspigay, bisexual, and transgenddplescents

and children raised by same sex cou}oﬁes

and about:

incidents of hate speech [in Switzerland] agaiasbian, gay, bisexual, transgender and intersex
persons and their impact on children belongingésé groups.

24. Similarly, the UN International Criminal Tribunadif Rwanda has affirmed that:

Hate speech is a discriminatory form of aggressia destroys the dignity of those in the group
under attack. It creates a lesser status not ontiie eyes of the group members themselves but
also in the eyes of others who perceive and treantas less than human. The denigration of a
person on the basis of his or her ethnic identitgtber group membership in and of itself, as well
as in its other consequences, can be an irreversirm:®

15 Homophobia and Discrimination on Grounds of SexDaentation and Gender Identity in the EU Member
States Part Il — The Social Situatid2009), p. 8.

16 CRCIC/IVATICO/2 (25 February 2014), para. 25.

" CRCIC/CHE/CO/2-4 (26 February 2015), para. 24.

8 UN, International Criminal Tribunal for Rwand&Rrosecutor v. Ferdinand Nahimana, Jean-Bosco
Barayagwiza and Hassan Ngeze, Case No. ICTR-99-52-T
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25.The Court itself has recognised that:

any negative stereotyping of a group, when it reacd certain level, is capable of impacting on
the group’s sense of identity and the feelingsedffworth and self-confidence of members of the

group. It is in this sense that it can be seerffastang the private life of members of the groll?p.

26.In particular, it has noted that this may be theseguence of a homophobic statement
when it observed of remarks by a parliamentarian th
In order to reinforce his point, he imitated a ha@axual man through the use of specific gestures
which, according to the domestic courts, were résoent of gestures used by actors to portray
homosexuals. The Court, however, considers thatsSifitation may be regarded as ridicule
promoting negative stereotyp®s.
27.In addition, the Court has found that laws that pablic statements concerning the
identity, rights and social status of sexual mitiesi were not only discriminatory but
also reinforced stigma and prejudice and encouragenophobia, which is
incompatible with the notions of equality, pluratisand tolerance inherent in a

democratic societ§:

28.Moreover, the Court has also recognised that aaisest focus on the sexual
orientation of individuals can be distressing andhiating for them, amounting both
to an unjustified interference with the right tospect for private life and to
discriminatory treatment, albeit that it was coesatl sufficient to find only a

violation of Article 8 in the particular circumstzes of the casés.

29.This approach is consistent with the view of than€oin various contexts, that the

concept of private life under Article 8 includeperson’s psychological integrify.

30.There is, therefore, every reason to consider ti@thumiliating and stigmatising
effect of homophobic and transphobic statementessecily entail interferences with
the enjoyment by those targeted by them of thghitsi under Articles 8 and 14 of the

Convention.

31.Furthermore, this impact will not be restrictedsituations where such statements

make some specific reference to one or more indaltgl

9 Aksu v. TurkeyGC], nos. 4149/04 and 41029/04, 15 March 201paaa. 58.

2 Mladina d.d. Ljubljana v. Slovenjmo. 20981/10, 17 April 2014, at para. 44.

2 Bayev and Others v. Russi#s. 67667/09, 44092/12 and 56717/12, 20 Jun&, 2@Pparas. 84 and 91.

22 Seel ustig-Prean and Beckett v. United Kingdams. 31417/96 and 32377/96, 27 September 199 auith
and Grady v. United Kingdonmos. 33985/96 and 33986/96, 27 September 1999.

% See, e.gPordevié v. Croatig no. 41526/10, 24 July 2012, at paras. 151-152.
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32.As the Court has recognised, the use of hate spe&ting to just a group of persons
in general can result in a member of that groufirfgeffended* - or indeed suffer
the other consequences outlined above — and thasvilim of a violation of these
two rights. Although the justification for the Cd'gr adoption of such a flexible
approach to victim status may well be reinforcedame instances by the ability of
such a person to bring proceedings in nationaltspitrshould also be noted that GPR
No. 15 underlines the importance of those targbtetiate speech being able to seek
recourse for its use and, in particular, to pgstité in criminal proceedings connected

with this?®

33. A similar approach to that adopted by the Courtannection with victim status has
been taken both by the Committee on the EliminabbrRacial Discrimination in
respect of an organisation providing counselling sapport against discriminatiGh
and by the United Nations Human Rights Committeeeispect of members of a
group against whom the impugned statements couldrdgarded as creating

discriminatory attitude$’

D. THE POSITIVE OBLIGATIONS TO PROTECT MEMBERS OF LGBT |
COMMUNITY FROM HOMOPHOBIC AND TRANSPHOBIC EXPRESSIO N

34.There has been widespread recognition at the Eanoped international level of the
need for an effective response to the use of lgech and, in particular, homophobic

and transphobic statements.

35.Some aspects of the response seen as necessteyadle taking of steps to increase
public awareness of the importance of respectingapsm and of the dangers posed
by the use of hate speech, to demonstrate théyfalsihe foundations on which such
speech is based and to provide support for selflaéign of expression by public and

private institutions®

24 Aksu v. TurkeyGC], nos. 4149/04 and 41029/04, 15 March 20183.158.

% Notably in recommendations 5 and 10.

% SeeTBB-Turkish Union in Berlin/Brandenburg v. GermaG§ommunication No. 48/2010, Opinion of 26
February 2013.

" seeRabbae, A.B.S. and N.A. v. Netherlgr@smmunication No. 2124/2011, Views of 14 July @01

% See, e.g., GPR No. 15, recommendations 4 and 6.
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36.However, there is also seen to be a need, in necisumstances, for action to be
taken against particular uses of hate speech udimg its dissemination — through the
application of administrative, civil and criminaw, while nonetheless respecting the

right to freedom of expression.

37.This can be seen in a wide range of measures atdinments. These include the
requirements in Article 20(2) of the Internatior@bvenant on Civil and Political
Rights requires that any advocacy of national alami religious hatred that constitutes
incitement to discrimination, hostility or violensiall be prohibited by la#’ and in
Article 4(a) of the International Convention on tkemination of All Forms of Racial
Discrimination that States Parties criminalisegindlia, all dissemination of ideas
based on racial superiority or hatred, incitemeat racial discrimination and
incitement to such acts against any race or grdupecsons of another colour or
ethnic origin.

38.The need for criminal and other measures has asn kecognised in the Rabat Plan
of Action (for advocacy of national, racial or ggbus hatred constituting incitement
to discrimination, hostility or violencéf, by the European Commission for
Democracy through Law (for incitement to hatredliding religious hatred), the
European Union (for racism and xenophoffi@nd the Special Rapporteur on the
promotion and protection of the right to freedomopfnion and expression (for hate
speech in generafy.

39. Furthermore, the need for administrative, civil @nidhinal measures to be taken with
respect to hate speech based a person’s sexuatabivae, i.e., homophobic and

transphobic statements, was specifically recognis&CRI's GPR No. 15.

40.However, the adoption of such measures would betless if effective steps for their

implementation are not also taken.

29 Such prohibition may, according to the United Nasi Human Rights Committee, take the form of cwitl
administrative, as well as criminglenalties; Rabbae, A.B.S. and N.A. v. Netherla@snmunication No.
2124/2011, Views of 14 July 2016, at para. 10.4.

% Report of the United Nations High Commissioner fuman Rights on the expert workshops on the
prohibition of incitement to national, racial orligious hatred A/IHRC/22/17/Add.4, 11 January 2013.

1 Report on the Relationship between Freedom of Bsfpe and Freedom of Religion: the Issue of Reiguiat
and Prosecution of Blasphemy, Religious Insult &mdtement to Religious HatredCDL-AD(2008)026, 23
October 2008.

32 Council Framework Decision 2008/913/JHA of 28 Nmwer 2008 on combating certain forms and
expressions of racism and xenophobia by meansrofral law.

33 A/67/357, 7 September 2012.
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41.The existence of a specific obligation in this melglaas, for example, been recognised

by the Committee on the Elimination of Racial Disgnation.

42.Thus, it has underlined not only the need to carryan effective investigation into
whether or not particular statements fall withine tlexpression that must be
proscribed* but also that the domestic legislation concerrredilsl not undermine the
proscription by introducing any mitigating factaret specified in Article 4(a) of the
International Convention on the Elimination of Albrms of Racial Discriminatiof.

43.Similarly, the Special Rapporteur on contemporagrmis of racism, racial
discrimination, xenophobia and related intoleraaoehe implementation of General

Assembly resolution 69/160 has reiterated that

States have the obligation to prosecute the peroes of crimes with racist, xenophobic, anti-
Semitic or homophobic motivations and to fight agaiimpunity. States should ensure prompt,
thorough and impartial investigation into thosemas, and that those responsible are adequately

sanctionedc’.6

44.Furthermore, the existence of a possibility of iested persons being able to take
proceedings to secure an order directing the putsbsecutor to prosecute the author
of alleged hate speech, to join those proceediagsa@vil party and then to introduce
arguments into them has also been considered byiited Nations Human Rights
Committee to entail the taking of the necessary @uaghortionate measures required
to “prohibit” statements made in violation of Atec20(2) of the International
Covenant on Civil and Political Rights and to guea them an effective remedy in

order to protect them against the consequencaschfstatement¥.

45.In addition, ECRI in its GPR No. 15 has not onlgaemended that standing be
provided for those targeted by hate speech — ak agekquality bodies, national

human rights institutions and interested non-gowemtal organisations - to bring

3 See, e.g.Adan v. DenmarkCommunication No. 43/2008, Opinion of 13 Auguétl@ andTBB-Turkish
Union in Berlin/Brandenburg v. German@ommunication No. 48/2010, Opinion adopted or-2Bruary 2013.
See also it$seneral Recommendation No. 35 Combating racist Bpeeech CERD/C/GC/35, 26 September
2013, para. 17.

% SeeTBB-Turkish Union in Berlin/Brandenburg v. GermaGommunication No. 48/2010, Opinion adopted
on 26 February 2013.

3 AJHRC/29/47, 13 April 2015, at para, 46

3" SeeRabbae, A.B.S. and N.A. v. Netherlar@smmunication No. 2124/2011, Views of 14 July @04t para.
10.7
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various administrative or civil proceedings in respof hate speethbut also that
appropriate and effective action involving crimirmbceedings be taken against the
use, in a public context, of hate speech whichniended or can reasonably be
expected to incite acts of violence, intimidatidrastility or discrimination against
those targeted by’it As part of the latter recommendation, there veensa particular
need to ensure the effective participation of thtmgeted by hate speech in the
relevant proceedings and to monitor the effectigesn®f the investigation of

complaints and the prosecution of offenders witlieav to enhancing both of these.

46.In the context of a failure to conduct an effectimgestigation into allegations of
violence that had been perpetrated with homophobéctones, the Court has already
recognised that positive obligations on the para @tate are inherent in the right to
effective respect for private life under Article*B.In particular, the Court has
underlined the need for

effective deterrence against serious acts, wherdsfmental values and essential aspects of private
life are at stake, requires efficient criminal-lpvovisions

and it was not prepared to exclude

the possibility that the State’s positive obligatiander Article 8 to safeguard an individual's
physical integrity may extend to questions relatinghe effectiveness of a criminal investigation.

47.Such an approach, if adopted, would be entirelysistent with the requirements seen
as necessary under other international and regstaadards concerned with taking
effective action against not only violence and afsethat have homophobic and
transphobic motivations but also against the usbaté speech in general and the

making of homophobic and transphobic statemengsiticular.

Jeremy McBride
Monckton Chambers
Gray’s Inn[]
London WC1R 5NR

% Namely to seek to delete it, to require an ackedgement that it was published or to enjoin itsetisination
and to compel the disclosure of the identity ofs#hasing it; Recommendation 8e.

% Recommendation 10.

“0See, e.gM.C. and A.C. v. Romaniap. 12060/12, 12 April 2016, at para. 114 étkbvi: v. Montenegrono.
66895/10, 5 December 2017, at para. 65.
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