Final report on the arrest, trial and release of Nasser Almalak in Albania
This will be the second and final report on this matter. This report will contain the following elements.

· Timeline (log) summarizing my contacts with the individuals involved in this case from December 5, 2006 on
· An interview with Mr. Almalak’s primary contact person, Dea, while he was in prison.
· An interview with Mr. Mr. Almalak after his release

· Opinions
· Appendix A - OSCE Trial Report

· Appendix B - Interview with Nasser Almalak

· Appendix C – Points in the report that the Albanian Human Rights Group (AHRG) disagree with 

· Appendix D - Original Report and support materials
Timeline (log)
December 5, 2006

I called Mr. Genci Terpo the lawyer from the Albanian Human Rights Group (AHRG) to check on the status of the case. He told me that the week prior on either Wednesday or Thursday (November 29-30, 2006), he was not sure of the exact date, all the accused were taken into court. He says that he was not informed of the hearing so was not there to represent Nasser. 

He said he planned to meet with Nasser and the others later in the week of December 6, 7, or 8 to talk with Nasser and to ask the others if they wanted to be represented by AHRG. 

After speaking with Mr. Terpo I called OSCE to speak with Frank Dalton and/or Tomas Stravinskas but they were out that week. 
December 12, 2006 
I spoke with Mr. Dalton from the OSCE. He was not at the hearing in late November referenced above but an OSCE representative was. What follows is a summary of that conservation.

· 2 or 3 lawyers were present but AHRG was not there as mentioned earlier

· Since the others did not have legal representation, the lawyers present were assigned as public defenders to those without representation. While this is a usual procedure in Albania the OSCE has criticized this practice because it does not meet international fair trial standards

· They asked for a closed trial presumably so that the media could not be present

· They asked for an accelerated trial
December 15, 2006 
 

At approximately 1430 I talked with Mr. Dalton from the OSCE and found that the trial was on December 14, 2006. Nasser had a women attorney representing him but Mr. Dalton did not know who she was or where she came from. Apparently, she asked the most questions out of the attorneys present and did her best. However, they all received guilty verdicts. It should be noted that as the trial proceeded they were all considered as a part of one case and not treated as five individuals. This is another problem in this case according to the OSCE. 
The prosecutor requested a sentence of one year for prostitution and 3 months for sexual acts in public places both to be served concurrently.
They were all sentenced to 9 months and 15 days. Since they spent all their time before the trail in pre-trial detention and asked for an accelerated trial, their actual sentence was 6 months and 10 days. This reduction in sentence is due to article 406 of the Criminal Procedure Code. In this formula, they had 50% added to the time served while in pre-trail detention which was credited to the sentence. With the accelerated trial, they received a 33% reduction to their sentence. Thus to 9 months and 15 days became 6 months and 10 days.
They have 10 days to appeal should they wish to have their names cleared. For Nasser and the others this could mean a lot, as they will have criminal records. Nasser may have complications if he wishes to remain in Albania as he could be denied a residency permit because of this criminal record. (see OSCE trial report appendix A). 
During our exchanges this day I asked for and received the name and phone number of the individual, Dea, who was Nasser’s contact while in prison so I could ask her for an interview.

I also asked if I could send a draft of this report to Mr. Dalton so it be checked for accuracy. He agreed.
At approximately 1530 I talked with Mr. Terpo from the AHRG. He informed me that he did not talk to any of the accused as he indicated he would in our December 5, 2006 conversation. He indicated that he only had permission to represent Nasser during the appeal of their detention for security reasons. After this he lost his ability to represent Nasser unless Nasser contacted him. When I asked why he did not try to contact Nasser, as he indicated he would try to do when we talked on December 5, 2006 he said he no longer had the permission required to do so. This confused me as I was left with the impression that the AHRG was still on the case. Therefore, since Nasser did not try to contact Mr. Terpo and Mr. Terpo could not or did not try to contact Nasser in effect the AHRG dropped out of the case. 
I say did not try above because in checking the situation with Mr. Dalton at the OSCE it is indeed difficult to contact the accused if one is not designated as their attorney but it is not impossible.
December 17, 2006
I had the opportunity to meet and talk with Dea using a GISH member as a translator. She has been in constant contact with Nasser while he has been in jail and has been his link to the outside world. The following is a summary of what she told me. 

· They did not feel comfortable working with AHRG and did not trust them. In a meeting she had with Mr. Terpo he made homophobic remarks and criticized the LGBT lifestyle.
· 8 people were initially detained by the police but 3 were let go at the police station the next day.
· They were treated badly in prison. They were physical beaten and verbally abused. They were kicked and hit with closed fists. It did not appear that sticks, electrical shock or other abusive measures were used. It was after the first several beatings that Nasser tried to commit suicide by cutting his wrists.

· 3 of the men and the one women are homeless and will be on the streets when released later this week.
· One of the men is mentally handicapped.
· 2 of the men are drug users.
· All the lawyers were court appointed and she felt they tried their best.
· None of the arresting officers were at the trial.
· Nasser is not planning to appeal at this point. It seems that they were under the impression that if they appealed they would not be released from jail until the appeal was over. I explained that was not the case and mentioned the problems Nasser might have with his residency visa as described above.
· When they were arrested on August 16th they were distributing condoms to those in the area. Also Nasser was letting the people know that they should not use this area any more. The director of the opera house had asked the police to make the area safer. The director said that patrons, the actors, musicians, and staff felt unsafe with this kind of activity occurring at the back of their building. There had been several police sweeps prior to the arrest and there have been several since. 

December 18, 2006

I sent the first draft of this report, up to this point, to OSCE and AHRG for them to review the accuracy of it. I also cc’ed it to CoC Netherlands staff that I am working with as an FYI.
In the evening I received a phone call from Mr. Terpo where he cautioned me not to believe all that Dea had told me. He told me I should check my facts better.
December 19, 2006
I received an email from Mr. Terpo telling me that he had just visited Nasser in prison. He also reiterated the reasons why they could not defend him because they did not have the proper permissions and/or authorizations. He again questioned the reliability of Dea’s comments.
December 20, 2006
I called Mr. Terepo to clarify his email and to ask if Nasser wanted to file an appeal. He stated he did not want to file an appeal. I told Mr. Terpo and sent an email to all that saw the draft that nothing more would happen with this report until I could interview Nasser when he was released from prison. 
January 10, 2007
I had my first of several meetings with Nasser. The results of the meetings describing his arrest, detention, imprisonment, judicial experience, and eventual release and in appendix B
.

Opinions
· The arrests were not valid.
· The Albanian Human Rights Group (AHRG) lost the trust of Nasser because of homophobic remarks made and by not bringing up key legal arguments during the appeals hearing. 
· The police demonstrated signs of brutality and disrespect of the law towards the individuals arrested and also demonstrate these behaviors towards many that come into contact with them.
· The prison system seems to be more humane than the police services.
· The justice system is corrupt and most Albanians are entrapped in it unless they have the resources to deal with it.
Appendix - A OSCE Trial Report

Court hearing

14 December 2006

Defendants: Nasser Almalak, Briken Lika, Fatbardha Doku, Fation Metushi, Fatmir Hyseni

Charge:  Sexual intercourse in public places; Prostitution in co-operation with others 

Legal basis: Article 107, Article 113 of the Criminal Code 
Judge: Arben Kostandini

On 14 December a hearing took place at Tirana District Court.

The Prosecutor asked that all the defendants be declared guilty for the criminal offence of Prostitution with co-operation and asked for a sentence of 1 year of imprisonment each.

The Prosecutor asked for all the defendants to be declared guilty of the criminal offence of sexual intercourse in public places and asked for a sentence of 3 months of imprisonment for each defendant.

In compliance with article 55 of the Criminal Code, combining the sentences, the Prosecutor asked for 1 year of imprisonment for each defendant.

Naser Almalak's defence lawyer asked for Naser to be declared not guilty as the charges were not based on evidence. The defence lawyer stated that one of the witnesses stated that he had seen some persons wearing ladies' clothes. Based on a High Court decision ruling on criminal offences done in cooperation, the lawyer stated that here there was no case of co-operation.  The defendant Almalak pleaded not guilty.

The defence lawyer of Fatmir Hyseni and Fation Metushi asked for a milder sentence for the defendants and stated that there is no evidence to prove that they committed the criminal offences in co-operation with others. Both Hyseni and Metushi asked for leniency.

The defence lawyer for Briken Lika and Fatbardha Doku asked for a milder sentence and asked for the defendants to be sentenced to the time spent in pri-trial detention. Briken Lika asked for leniency. Fatbardha Doku asked for justice. 

The Court decided to find guilty all the defendants for the criminal contravention of sexual intercourse in public places and sentenced them to 3 months of imprisonment each.

The Court decided to find guilty all the defendants for the criminal offence of Prostitution and sentenced them to 9 months of imprisonment each.

Summing the sentences, the Court decided to sentence the defendants to 9 months and 15 days of imprisonment each.

Applying article 406 of the Criminal Procedure Code, the Court decided to sentence the defendants to 6 months and 10 days each.

Execution of the sentence starts from the date of arrest, 17 August 2006.

The decision can be appealed within 10 days starting from the day following the decision.      

===============================================================
Appendix - B Interview with Nasser Almalak

Notes from Nasser Almalak interviews in January 2007. The statements made in this document are those of Nasser Almalak and have not and in many instances cannot been verified.
In this meeting, I asked Nasser to give me his summary of the events that happened to him from his arrest to his release. What follows is, to the best of my ability, a summary of our conversations.

On August 16, 2006 at about 2100 he went to the area behind the culture palace to distribute condoms. This is an activity he has been doing for several years approximately three to four days a week. Very shortly after he arrived a police action took place and it involved three men and one woman officer. The police were not uniformed and did not produce any identification when requested. 

When the police approached Nasser they already had a young man in handcuffs. It took about ½ an hour to arrest nine people; 2 women, 3 men and 4 transvestites. Some of the people arrested were/are sex workers and Nasser knew them as he usually gave them three to six condoms per visit. They were all put into a van, transported to Tirana police HQ and placed into the detention area. At the time of the arrest there was no sex taking place in the area behind the Culture Palace that Nasser was aware of.

A little after midnight they started taking those arrested one by one upstairs to the third floor to what could be called a processing room. Nasser was second to go and they asked him for his name, address and nationality. This was all entered into a computer program that then produced three papers which he was asked to sign. These papers essentially stated the time of the arrest, the name of the individual arrested and the charges, in flagrancy, that were filed against the individuals. He read them and refused to sign as signing them would have been an admission of guilt in his opinion. He stated he was innocent and explained to the police what he was doing at the time of the arrest and how the distribution of condoms was related to his work. When he returned from processing to the detention area, he told the others not to sign the papers, as they were innocence and the papers admitted guilt. He believes the same procedure that he underwent was followed with all the other individuals arrested. Nasser believes all of them signed the papers, with the exception of the last three individuals to be processed because the printer ran out of paper. Since they could not read and write and he does not believe the police read the papers to the others they did not know what they were signing. He had to explain to them in more detail afterwards what they had signed. 

When Nasser realized that they were not going to be released that evening (August 16 @ 2400) he asked the police to contact a friend, Dea, to bring him his medication. The police asked what it was for and he said he was HIV+ and he needed to take his medicine. The police then became concerned that if they touched him they would get AIDS. He explained to them the difference between HIV and AIDS and the methods of transmission but they did not hear or believe what he was saying. However, he did get his medicine. 
The next morning their pictures were taken by the police and several of the individuals were released, two woman-one about 70 years old and two transvestites. He believes they might have been released because they had arrested enough individuals to make their point and the prisons were already overcrowded. Nasser also expressed his opinion that the police had waited from him to come on the evening of August 16 because they had it in for him because of his work with the LGBT and sex worker community.

The next day many of the Albanian newspapers, TV and radio stations ran the story of the prostitutes, homosexuals, transvestites, and lesbians being arrested behind the Culture Palace. They also reported that Nasser and another person that was arrested as being HIV+ and having AIDS. They printed the pictures that had been taken by the police the day earlier. He hopes to take some legal action to address this violation of his privacy rights. According to Nasser there was not a second HIV+ person as the media reported.
At times while in detention the arresting police shouted bad words at him such as they were going to send him to Libya. When he told them to do their job or he would report them they became more aggressive. When I asked if there was physical violence against any of them he indicated that one woman was kicked and one young man was kicked so hard that he defecated at the time of the arrest. Predominantly the form of harassment was psychological in nature but there was physical violence against them. They were held in detention for four days. While in detention, the men and women were all housed in the same space. They were held in a room with chairs that ranged from 3 x 3 meters the first day, 12 x 12 the second and 9 x 9 for the last 3 days for 5 people.

On the fifth day, they were taken to see the judge. The police escorted them in a car that had plastic covering the seats and they wore gloves for handling the accused. They were taken into a small office where the judge, prosecutor, and two women met with each of the accused individually. They formally charged them with prostitution and public exposure and suggested to Nasser that he might be charged with murder for spreading AIDS. He stated he was trying to prevent the spread of AIDS by the distribution of condoms. The prosecutor said that he should be ashamed of himself for being a homosexual. He replied that it is legal in Albania to be a homosexual which angered the prosecutor. The judge told the prosecutor to calm down. The prosecutor said they will have enough time to meet again. The judge then asked Nasser what do you want … full freedom or freedom with restrictions which made him believe that he would soon be released. He asked for full freedom as he believed he did nothing wrong. Two days after seeing the judge, they were transferred to prison to await trial because they were all considered security risks by the judge at the prosecutor’s request. They would have 10 days to appeal this decision to hold them in prison while they wait for the trial. 

Nasser and a transvestite were sent to prison 313 and he did not know where the others were sent. Upon arrival they had their heads shaved (apparently other inmates did not get this treatment) and had an intake interview with a doctor, psychiatrist, and a secretary. At this intake they stated that they would try to find them a suitable room. There were no suitable rooms so they gave them the gym, which was approximately a 5 x 5 meter room that had a steel door with a small wire mesh window. When other inmates came to the gym to exercise and found they could not use it they threatened to kick and beat them. Several other inmates came and said they were going to kill them. Another inmate came by and asked for oral sex. 

The next day they were allowed to bathe and while bathing an inmate came by and offered them cigarettes and told them that they had 24 hours to get themselves transferred or they would be killed. They were told they should talk to the prison director today to arrange for a transfer. They did not speak to the director but by 1200 the next day they were transferred to prison 302. There they had a room for 4 people and a water closet. Later that day two others that had been arrested with them were moved to this room. This is when Nasser cut his left arm due to the harsh treatment.
On his third day in prison 302 a women friend, Dea, came to visit Nasser (she is the individual that brought his medicine to him on the day of his arrest). Dea will become his primary contact with the outside world trying to visit him weekly to bring supplies and to communicate on his behalf to others. He asked her to contact the Albanian Human Rights Group (AHRG) for legal advise and representation since he had an established working relationship with them. Several days after making the request a member of the Albanian Human Rights Group (AHRG), Mariana Dividi, came to visit him. She asked him about his case and indicated that they would assist him. 

Before the appeal, Dea visited the Albanian Human Rights Group (AHRG) on several occasions and talked with Mr.Genci Terpo a lawyer for the organization. Their discussions were not positive or productive as Mr. Terpo said several negative things about the homosexual life style and Nasser himself. 

Several days after arriving at prison 302 Nasser asked the educator of the prison if he could get a copy of the Albanian criminal code. This person said that this would be very difficult to do. However, two days later he brought the book. Nasser studied the book for several days nonstop in order to defend himself in the upcoming appeal hearing.

The appeal court date was on September 7, 2006. It was just to deal with whether they should be held in jail pending trial (detain on remand) or if they could be released in their own recognizance while awaiting trial. Nasser indicated that this was a very bad day. They were transported to the court in an overloaded bus with the police taunting him for his homosexuality in front of all the other inmates. The lawyer from the Albanian Human Rights Group (AHRG) Mr. Terpo whom Nasser had not talked with yet, was present to represent him and Nasser agreed to let him to do so. Observing the hearing were two OSCE representatives and the media. The media was asked to leave the courtroom to avoid any more escalation in the negative reporting that had occurred at the time of booking and they did so.

There were three judges present and the prosecutor. None of the other defendants were there as they where unaware that they could appeal the decision according to Nasser. Mr. Terpo spoke for approximately two – three minutes and said he knew Nasser well, that he was a good citizen and a respectable person. He indicated that he had a complicated disease and that because of his HIV+ status and his good character the court should change his detention status from prison to freedom or house arrest. No attempts were made to produce any legal arguments that cast doubts on the legal basis for these arrests.
The prosecutor stated that Nasser was a dangerous person and a flight risk and should stay in prison. The judges left to deliberate for some ten minutes and stated upon returning that the prosecutor has the right to ask for the detention of a dangerous person that may not return for their court appointment. Nasser had no right to talk and represent himself or to try and clarify any of the issues. Going into this hearing, he was prepared to represent himself as he had studied the Albanian criminal code, as mentioned earlier, and feels that he could have done a better job than Mr. Terpo did.

About two months after the appeal hearing an investigator came to discuss the case with Nasser. The investigator knew Nasser from Nasser’s advocating for another homosexual in a case that this investigator worked on a year earlier. Two women were also with the investigator and they said that they were lawyers from the state. Nasser wanted to tell them about the harsh treatment they had received while imprisoned but the investigator was not interested in this. The investigator just wanted to get the information related to the case. Nasser was told to talk to the judge about the abuse. The women present just observed and did not participate in any discussion. 
Two days later one of the women lawyers, Nevila Bushi, returned and said that she needed money if he wanted her to defend him and to take care of the judge and prosecutor. She wanted a total of $500.00. Nasser said he could not afford this and offered $100.00. She responded that she needed at least $200.00 in order to take the case under consideration. Nasser wrote a note and gave it to Ms. Bushi to give to Dea so that she could get $200 for the lawyer.
Several days later Nasser phoned Ms.Bushi and asked if she had gotten the money. She said yes and that she will tell him the court date as soon as she knew it. She indicated it could take between sixteen days to one month. When over a month passed he asked the guards, what is going on and was told the court date depends on how much money you gave the lawyer. The more money you give the quicker the date. 

He then entered into a hunger strike to protest the amount of time it was taking to get a court date. The guards upon realizing this said that he had to write a paper explaining why he was on a hunger strike. He did so and two days later, a representative from the ombudsman’s office came to visit him. He is not sure if these events are related. The ombudsman remembered Nasser from other cases he had been involved in while defending other LGBT people. Nasser did not remember this person. Nasser mentioned that the OSCE played a key role in encouraging the ombudsman’s office to visit and it supported Dea by answering questions regarding the Albanian legal system. The ombudsperson wrote a report and indicated that in one week they should know when they will have their first court appearance.

Approximately one month after the appeals hearing and one week after the visit by the ombudsperson Ms. Bushi, his lawyer, came to see him. Nasser had not heard nor seen from her since their meeting where he authorized the payment to her to defend him. She indicated that harm had been done to his case via the pressure OSCE and the ombudsman’s office was applying to the judicial system. She wanted a guarantee that he would not file charges against the state for any abuses or miscarriages of justice that may have occurred during his arrest and detention. She then asked for another $200.00. Nasser said he did not have the money but indicated that if she was successful in defending him, his organization, Society of Gay Albania (SGA) would give her a contract to represent the LGBT people that his organization worked with. They discussed her getting a $150 month retainer and a supplemental payment when she took on a specific case. She verbally accepted this offer. 
Prior to the trial Nasser, the others, their lawyers and the prosecutor agreed to an accelerated trial. They also suggested that they all plead guilty, as things would go easier for them. The next day Naser’s lawyer advised him to plead innocent. At the trial four of the defendants entered guilty pleas and asked for mercy. Nasser pleaded innocent and did not ask for mercy. The prosecutor focused the trial on Nasser and talked negatively about him. He maintained his innocence and said that he had nineteen charges against the state and sixteen with facts. At this point, the judge did not allow him to speak anymore.

The judge stood up and announced the sentence, which was 9 months and 15 days. Since the accused accepted an accelerated trial and they spent the entire time prior to the trial in detention the sentence was reduced to 6 months and 10 days. This meant they had approximately twelve days left and should be released on December 24, 2006. They went back to prison to await the release.

When the afternoon of December 24 came and they were not yet released they asked the prison guards why. They were told it was a holiday and no one was working. Nasser revolted and said they had 24 hours to release him or he would kill himself. They called his lawyer, Ms. Bushi, and he asked why they were not being freed on the date they had been told. She indicated that it was a holiday and they would have to stay in jail until the holidays ended. They were eventually released on December 27, 2006.

He saw Ms. Bushi the day after his release when they signed a contract between his organization, SGA, and her to represent the clients of his organization. The first case he told her that he wanted her to work on was to file charges against the newspapers and the court for the release and publication of his HIV positive status.

The only message he has heard from her as of the date of my interviews with him was that she was having family problems and no actions had been taken so far.

End Notes:

· Since these arrests, sex workers have continued to use this area constantly for soliciting and having sex according to Nasser.

· One of the transvestites that was released the day after the arrests was again arrested 6 days after their release.

· Nasser has had the police come to his flat on at lest 3 occasions to check his papers.
· Nasser missed the deadline to renew his residency permit as the residency law, passed some years ago, is now being enforced. It requires a filing period of 30 or 60 days prior to the expiration dates of the current residency permit. A processing charge of $600 is imposed on those that miss the deadline. Nasser was able to raise the money to file the permit.
============================================================
Appendix C – Points in the report that the Albanian Human Rights Group (AHRG) disagree with 
Throughout this report the author has tried to be fair and state the facts to the best of his ability. This report was shown on two occasions to OSCE, the AHRG and Nasser Almalak for verification of information pertinent to the organization or individuals role. The AHRG disputes some of the statements made and I wish to point them out here and clarify why I have chosen not to delete them from the report. I will bring the points up chronologically as they appear in the report
1. In the December 15, 2006 log in the 1530 discussion, I stated that … “since Nasser did not try to contact Mr. Terpo and Mr. Terpo could not or did not try to contact Nasser in effect the AHRG dropped out of the case.” Mr. Terpo feels that this is not a fair statement. 
Rationale: I was told that Nasser and the others would be visited and they were not. It is difficult understand why I would be told that they would be visited and upon follow up when they were not visited be told that getting permission was very difficult.
2. In the December 17, 2006 interview with Dea, Mr. Terpo denies making homophobic remarks. 
Rationale: I met with her once and when she mentioned the homophobic remarks, I asked on 3 separate occasions during the interview, was she sure of this and she replied yes. I asked Nasser twice to ask Dea again if these remarks we correct and she again said yes. I realize that this is one person’s word against the other but there are other circumstances that have occurred that make me believe that what she told me is true.
3. In the opinion section, Mr. Terpo believes he did a good job at the appeals hearing and brought up all the key legal arguments that he could. 
Rationale: Staff members of the OSCE Presence in Albania mentioned that key legal arguments were not brought up at the hearing. A legal argument that could have been made was that the arrest under article 251 of the Criminal Procedure Code was invalid. Article 251 in part states “the officers and the agents of the judicial police have the right to arrest anyone caught during the commission of an intentional crime, completed or attempted.” An argument could be made that these conditions did not exist at the time of arrest. 
As stated in the original AHRG report under Arrest Assessment …“Considering the fact that in order to conduct an arrest there must exist reasonable and objective doubts, AHRG has noticed that with regards to this particular aspect, this case is characterized by deficiencies as the police forces have not published the evidences causing the arrest and at the same time the concept of flagrance in this case is another abusive and unclear element. Arrest in flagrance, according to dispositions of Code of Criminal Procedure of Republic of Albania, is the situation when the arrested person has been arrested while conducting the criminal act or immediately after having conducted it.”
Therefore, the arrests should have been made under articles 288 and 289 of the Criminal Procedure Code, which would have required immediate authorization from a competent authority in order to detain the individuals. This procedure was not followed thus the arrest was invalid. Weather this argument would have persuaded the judges or not is unknown but it was a legal defense option that was not perused.

Appendix D – Original Report
Orgional Report

Follow up report on the arrest of Naser Muhed Saidik Almalak and 4 other Albanians on charges of conducting sexual relationships in public premises and prostitution

For CoC Netherlands

Since the arrest of these 5 individuals detailed information on what occurred, what is occurring and what might occur in the future has been vague. Information reported in the media and by individuals while mostly accurate does have some misstatements in them. In this report, I hope to clarify what happened and to the best of my ability report the facts based on the interviews I have had with the various players in this incident. 

Information for this report was gathered from The Albanian Human Rights Group (AHRG), OSCE. The German Embassy and GISH Albania. The AHRG is defending Mr. Almalak and I spoke with Elsa Ballauri, the Executive Director, and Genci Terpo, the lawyer representing Mr. Almalak. The OSCE via its Rule of Law Unit, Human Dimension Department is monitoring the judicial proceedings and I spoke with Frank Dalton, the head of the Human Dimension Department and Thomas Stravinskas, a legal officer. On behalf of the EU Jörn Beißert from the German Embassy is monitoring the situation. I have also spoken to members of GISH Albania a LGBT organization in Tirana.

I wish to extend my greatest appreciation to everyone for taking the time to talk with me. I also ask that if I have made errors in this report to please let me know so I can correct them.

The Arrest and Charges

On August 17, 2006 5 individuals, 4 gay men (transvestites) and one women (lesbian) were arrested in a public place in Tirana called Hajdin Sejida’s Hole, a known LGBT cruising area. A report from the AHRG is in annex 1 and describes the case in more detail. 

In summary, these individuals are charged with violating article 107 - Sexual acts in public places and 113 – Prostitution of the Albanian Criminal Code. The following is a translation of these articles from a report GISH Albania wrote on the “The Albanian Legal Situation in Relation to LGBT Rights” –June 2006.
Article 107 -- Sexual acts in public places 
The accomplishment of sexual acts in public places or in exposed areas to the look of people it’s a penal delinquency and it’s punished with a fine or until one year of imprisonment. 
 Article 113 -- Prostitution

The execution of prostitution is punished with fine or imprisonment until three years.

In order to be arrested and held for trial in Albania the alleged crime(s) must have a sentence of 3 years or more per article 251 of the Criminal Procedures Code - Arrest on the spot (see annex 2). Since prostitution is punishable by up to 3 years, all these individuals were arrested and placed in a police detention facility while awaiting formal charges.
According to some of those interviewed and in the report from GISH Albania (see annex 3), it is very unlikely that these individuals were having sex at the time and therefore not guilty of prostitution. The general feeling is that these charges were manufactured by the police so they could imprison these individuals. 

However, in the AHRG report in the last paragraph under “The Arrest” it mentions that the arrest was carried out “on the basis of information provided in operative ways.” When AHRG was questioned about the meaning of “operative ways” they indicated that someone could have informed on them or set them up. The GISH report mentions that a person was interrogated at the scene and let go. The AHRG confirmed this. Could there be a connection between the person interrogated and the police receiving operative information?
If someone reported a crime or informed the police about possible illegal activities, this is procedurally not sufficient for an arrest under article 251 of the Criminal Procedure Code. The procedure should have been under articles 288 and 289, but this was not followed. Indeed, in order to avoid articles 288 and 289, the police are claiming that they caught the five people in the act of prostitution, which would allow an arrest under article 251, which carries a 3-year sentence. (See annex 2 for these articles)
 
Leading up to these arrests the police had been making sweeps of this area telling the LGBT people to leave the area. It should be noted that this area no longer exists, as the city is 2/3 of the way through making it into a park. It is directly behind the culture place, which is a part of the main plaza in downtown Tirana.

Upon their arrest these individuals were roughed up by the police while being transported to the police station for booking. This appears to be a common practice of the police in many instances and not just due to these individuals sexual orientation. 

Detention

In detention, those arrested were subjected to harassment from police staff and prisoners due to their sexual orientation. I am unclear as to exactly what types of harassment they were subjected to. There was verbal harassment but I do not know if there was also physical harassment out of the ordinary. 

Sometime during this detention phase, Mr.Almalak made a request to the AHRG for representation. None of the others made such a request. This is why only Mr. Almalak is being represented at this time by the AHRG. I was unable to find out if the others are receiving any legal representation. If they are assigned a lawyer because they do not have the funds to retain one, I am told that the quality of their representation probably will be poor. If they are innocent and are to be proven so outside legal assistance will be required.

They were held in detention awaiting formal charges for 48 hours according to AHRG. This is within the legal limit, which is 48 hours. In some reports, it was indicated that they were held longer than this legal limit.

Prison and Appeals
Once formal charges were filed 4 pleaded innocent and one pleaded guilty. I have been unable to get the name of the person that pleaded guilty. According to AHRG they do not have this information because the case in under the procedure of investigation by the prosecutor office. 

They were not charged with murder as was mentioned as a possibility in the GISH report. 

The judge decided that no one should be released while awaiting trail. They were determined to be at risk of not returning for trial and were transferred to prison 313. In prison, harassment again occurred but prison officials did, after awhile, transfer these individuals to another prison (302) and isolated them from the general population for their protection. Mr. Almalak did cut his wrists while in prison. I have been unable to ascertain if this happened while in prison 313 or 302 and under what circumstances. 

Mr. Almalak and another of the arrestees did disclose to prison officials that they were HIV+ so they could receive their medicine. Prior reports had stated that the group had been forced to undergo HIV testing. This is not true according to OSCE and AHRG. However, police, prison, or the persecutors office did leak to the media that these individuals were HIV+. This is a violation of their rights under Albanian law. 

The decision by the judge to keep the defendants in jail while awaiting trail had to be appealed within 5 days of being charged. The AHRG did file this appeal on Mr. Almalak’s behalf. The judge refused this request. Since none of the others filed within this allotted time, there is no opportunity for them now to appeal this decision. 

AHRD has filed another appeal for Mr. Almalaks release to the Supreme Court, which is the final step in the appeal process. That request is still pending and it is not expected to be approved according to AHRG.

Trial

It could take up to 3 years for the case to go to trial according to AHRG but that is unlikely. The case will only go to trial when the persecutor feels that the investigation is complete. AHRG thinks it will take between 6 and 12 months to go to trial. The major problem that Mr. Almalak has is that there are statements from the police that state he and the others were dressed as women, selling themselves and having sex in a public place. According to AHRG they were dressed as women but the attire of Mr. Almalak is unclear. In addition, one of the other defendants has pleaded guilty. 

As of this writing AHRG has not seen copies of the police report(s) or any other information that the state has against these individuals. They will not be able to see any of this information until the prosecution has completed its investigation. When they do get to see the file they will not be able to get copies of the material. They will only be allowed to view it at the prosecutors’ office and take notes. 

According to AHRG Albanian judges are not well known for being impartial. They tend to be activist and can ask questions that could be considered hostile to the defendant(s). The judicial system is known for its lack of professionalism.

Political Climate

Since these arrests, the gay community has shown very little interest in supporting Mr.Almalak. The general feeling is that he has been involved in illegal activities in the past and has represented the LGBT community in a negative way. They wish to distance themselves from this incident. 

In the summer of 2005 a similar incident occurred involving police arrests of LGBT people in the same area. Mr. Almalak while not arrested was appealing for support from the OSCE and ILGA Europe to assist some of the individuals that were arrested. While looking into this incident last year I received an email from a member of the international community knowledgeable of LGBT activities that I think sums up certain feelings. It states “the thought occured that the police activity behind the palace of culture might indeed be related to illegal activities rather than to harassment. The though popped up due to the involvement of Nasser Almalak. The man is bad news. He is obviously paranoia and with his behaviour, he often makes the situation for gays in Albania more difficult than it already is. Rumour has it that he is involved in gay prostitution of minors acting as pimp”.
Status of the accused
As of this writing, no one that I have talked to has talked with or seen any of the defendants except Mr. Almalak. He was last seen at his appeal hearing by AHRD and OSCE. According to AHRG a woman has been seeing Mr. Almalak approximately every 10 days. She has occasionally contacted AHRG to keep them informed on his status and I have asked them to try and arrange a meeting for me with her so I can get a feel for his health, living conditions and mental status. The OSCE also knows this women and can arrange for me to talk with her. AHRG has not seen Mr. Almalak because getting permission is difficult – but not impossible. While client – attorney contact is allowed by code in practice defense attorneys need to get permission from prosecutors. This is not in the codes, it is just what actually happens.
Conclusion
Regardless of how people may feel about Mr. Almalak, from the information I have been able to gather, all the accused appear to have had their individual rights violated and proper arrest procedures were not followed. They all have good defense cases. They need good and competent legal council. 

If my statements are correct than a proper defense should be provided for all these individuals, especially the Albanians. In order to determine the facts interviews should be conducted with all the accused, the individual interrogated and let go by the police, eye witnesses at the scene need to found and talked with and when the legal structures allow the police themselves questioned. However, I do not believe waiting for the police to conclude the investigation is wise. This needs to be done now.

If a decision is to be made by someone (CoC, ILGA Europe, or??) to defend these individuals I think it should be done after all reasonable attempts have been make to collect all the facts and evidence. This has not been accomplished. Therefore, I recommend commissioning an independent agency or individual to conduct a detailed inquiry. Based on this inquiry a better picture will emerge on how to proceed.
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Albanian Human Rights Group Report

REPORT

    THE ARREST OF HOMOSEXUALS IN TIRANA DATE 17.08.2006

GENERAL OVERVIEW

After the changes in Criminal Code of 1990, “homosexuality” is not considered as an impingement anymore. Law no. 7985, dated 27.01.1995 highlights that homosexuals are not criminated because such, but only in cases of public performance of shameful acts, in relationships to juveniles etc. 

However, although the Albanian Legislation does not criminate homosexuality, the public opinion about it is still cruel and discriminative. The arrest of some homosexuals on 17.08.2006, hold forth particularly by written and electronic media has created a negative image in the way homosexuals are perceived by Albanian society. 

The exclusive and discriminative mentality of Albanian society is generally very sharp with regards to this category of people. This mentality is easily found within lay people as well as media representatives, administrative employees, up to state management levels.  

ARRESTED

Naser Muhed Saidik Almalak, 43 years old, Jordan 
Briken Muhamet Lika, 18 years old, Tirane 
Fatjon Metushi, 25 years old, Tirane 
Fatjon Fadil Hyseni, 26 years old, Fushe Kruje 
Fatbardha Shefqet Doku, 40 years old, Tirane
THE ARREST


On 17.08.2006, at 23.00, Police Forces of Tirana arrested nearby the area called “Hajdin Sejdia’s Hole” Naser Saidik Almalak, 43 years old, resident in Tirana, of Jordan nationality (Secretary of Association “Gay Albania”), Briken Muhamet Lika, 18 years old, resident in Tirana, Fatjon Metushi, 25 years old, resident in Tirana, Fatjon Fadil Hyseni, 26 years old, resident in Fushë Krujë, Fatbardha Shefqet Doku, 40 years old, resident in Tirana. The above mentioned persons are known as homosexuals, while Naser Almalak is the secretary of Association “Gay Albania”.  

According to Police official sources, the arrest of the above mentioned persons was carried out on the basis of information provided in operative ways according to which the arrested persons were conducting sexual relationships in public premises. 

CHARGES

The Police has undertaken the immediate measures of arrest in flagrance for the criminal acts of conducting sexual relationships in public premises and prostitution, as specified in Items 107 and 113 of Criminal Code. The investigative file of the defendants has been submitted to the Prosecution of Judicial District of Tirana for further verifications. 

AHRG, immediately after being informed about this arrest, initiated the investigations to clarify the arrest circumstances and at the same time carefully monitored all the problems derived after the moment of arrest. 

The first problem was related to the detention premises the arrested persons should stay in, as they were characterized by a particular sexual orientation which distinct them by the other detainees. This problem reflects the particular way Albanian society perceives homosexuality. 

At the beginning, while waiting for the security measure, the detainees are detained in the premises of Directorate of Police in Tirana where they have spent the night together with the other detainees in the same detention cell. 

The above fact has caused the maltreatment of 3 homosexuals by the other detainees held at the same premises, forcing the employees of this institution to undertake the necessary measures in order to accommodate the detainees in other premises. 

ARREST ASSESMENT 

The Court of Judicial District of Tirana (Judge Rezarta Balliu), on 20.08.2006, gave the arrest measure “awaiting trial in prison” for the defendant Naser Almalak, for the criminal acts specified in Items 107/25 and 113/25 of Criminal Code of Republic of Albania, considering the previously mentioned arrest as legal. 

Considering the fact that in order to conduct an arrest there must exist reasonable and objective doubts, AHRG has noticed that with regards to this particular aspect, this case is characterized by deficiencies as the police forces have not published the evidences causing the arrest and at the same time the concept of flagrance in this case is another abusive and unclear element. 

Arrest in flagrance, according to dispositions of Code of Criminal Procedure of Republic of Albania, is the situation when the arrested person has been arrested while conducting the criminal act or immediately after having conducted it. 

MEDIA

AHRG has monitored with particular attention the written and electronic media with regards to the way they have transmitted materials related to this case, and has noticed that in most of the cases the information has been written with partiality. This shows that the lack of respect toward the principle of considering the arrested persons as non guilty up to a final verdict of the court. 

AHRG expresses its concern with regards to the attitude of some Medias, which have hold forth the discriminative and exclusive opinion, as well as prejudices with regards to particular social categories, by using this case as a standard for further interpretations. 

More concretely, Media has stated that the previously mentioned defendants were exercising prostitution and at the same time it has published personal information about the defendants, such as information related to their health state. 

The image of the defendants has been published in both written and electronic media, a fact which has hampered their situation in the frame of the investigation being conducted by impingement body. 

ACCOMODATION IN DETENTION PREMISES 

The most problematic issue regarding this case, faced by detention organ in Tirana, was the accommodation of the detainees in these premises. Taking into consideration the mentality of Albanian society toward this phenomenon, it has been noticed that these organs have faced the duality between the duty to implement the law and on the other hand a subjective perception of the problem, as a result of the different sexual orientation of the previously mentioned detainees. 

After the security measure undertaken toward the detainees, they were accommodated in the premises of Directorate of Police in Tirana, contrary to the verdict of the court according to which the competent organs should execute the verdict of “awaiting trial in prison” in the specific premises of detention, such as in prison 313 or 302 in Tirana. 

Consequently, the 48 hours term of keeping the detainees in the Directorate of Police has been surpassed, openly impinging a fundamental right. However, later on, on 21.08.2006 the defendants were transferred in the detention premises of prison 313 in Tirana. 

The detainees have been accommodated under harsh security measures, in a distinctive cell (4 of them), while F. Doku has been placed in the female sector of the detention premises. 

One day later, because of the lack of conditions in prison 313, they have been transferred to prison 302 in Tirana. During the night, the defendant N. Almalak attempted suicide by cutting his veins through an edgy surface in the cell. Because of this, the defendants are now under continuous surveying and at the same time to place them in two separate cells, isolated from the rest of the detainees.    

CONCLUSIONS  

Regarding this case, Albanian Human Rights Group noticed that: 

· There occurred legal impingement in terms of accommodation of the detainees in the Directorate of Police. They have been accommodated in detention premises for more than 48 hours while must had been transferred to the detention promises of prison 313, Tirana. 

· The detainees have been violently treated by other detainees, and moreover they have been threaten and offended by the police forces in Directorate of Police as well as in prison.

· There have been expressed signs of discrimination and racism in treating the detainees because they are homosexuals. 

· Treatment and accompanying conditions are worse than specified in standards and norms. 

Albanian Human Rights Group expresses its concern with regards to the situation of homosexuals in Albania, and in particular with regards to their treatment and discrimination exercised toward them by the police forces. 

AHRG has demanded higher responsibility level during the meetings with representatives of Police and in various publications, particularly from their leaders, in treatment and ethics they must perform toward the citizens while exercising their duty. 

AHRG also expresses its concern and opposes the acceptance of violation of legal terms regarding the accommodation in Police premises in a time when these terms can never be violated for any reason. 

AHRG believes that there is still much to do with regards to public awareness raising to guarantee the fundamental rights and freedoms of minorities (not only ethnic but also sexual minorities). It consists one of the fundamental elements in constructing a free and democratic society to everyone in service of everyone.  

AHRG will continue to follow the case. 

Annex 2
Excerpts from the Albanian Criminal Procedure Code
Article 251

Arrest on the spot
1. The officers and the agents of the judicial police perform compulsorily the arrest of anyone caught on the spot/during commission of an intentional crime, completed or attempted, punishable by law by imprisonment not less than three years as a minimum.

2. The officers and the agents of the judicial police have the right to arrest anyone caught during the commission of an intentional crime, completed or attempted punishable by law by imprisonment for no less than five years as a maximum or of a criminal offence committed by negligence punishable by law for not less than ten years as a maximum.

3. In case of indispensable necessity, because of the importance of the fact or dangerousness of the offender, motivated by a special act, the officers and agents of the judicial police have the right to arrest anyone caught on the spot even when the circumstances of paragraph 2 do not exist.

4. In cases provided for by paragraph 1 any person is authorised to perform the arrest in the commission for crimes prosecutable ex-officio.  The one who has performed the arrest must immediately send the arrested person to the judicial police who keep minutes for the surrender and gives him a copy.

Article 288

Authorisation to proceed

1. When authorisation to proceed is required, the prosecutor presents a request to the competent authority. The request for authorisation to proceed must be presented within thirty days from the registration in the register of the name of the person for which the authorisation is required. When he has been arrested on the spot the authorisation is required immediately and, in any case, before the hearing of evaluation.

Article 289

Prohibition to proceed

1. Until the authorisation to proceed is issued, it shall not be permitted the detention, the imposition of precautionary measures, inspection, inspection of the person, recognition, confrontation, and interception of conversations and communication related to the person for whom the authorisation is required. He may be interrogated only if he wishes it.
2. When it is proceeded against several persons and for some of them the authorisation is not required and the issue of it is delayed, it may be proceeded only against the defendants for whom the authorisation is not required.
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gish statement on transvestites issue in Albania










Tirana on28th of August 2006

Through this letter we want to provide information and our position concerning transvestites and a lesbian issue (police harassment and jailing of 5 of them). GISH is monitoring the situation for the last 10 days since the arresting moment of 4 transvestites and the lesbian women, and coordinating with AHRG and ALGA to better react and intervene in order to resolve the issue. 

Police: on 18th of August 2006 police forces of Tirana Department, arrested homosexuals (transvestites) and lesbian woman in one of the LBGT cruising areas (behind the Culture Palace) in Tirana. The reason of the arrest according to the police was “having sex in public place” and prostitution that are not allowed in Albania according to the law, the secretary of Albanian Gay Association was Nasser Almalak was among the persons arrested. One of them after the interrogation was released.  The others were kept for three days in the police department facilities until the moment that the case went to the court. The judge on 21st of August 2006 decided to let the prisoners in jail with the reasoning – having sex in public place and prostitution. Mr Almalak stated in the court that we were having a meeting of the association there due to lack of other facilities to organise a meeting with the members of our organisation. Police department made public the result of analyses (and the names) for HIV where off two prisoners (again according to the police) were (+). After all these steps followed by the police department the arrested persons were sent to real jails 302 and 313. The prisoners since than are in total isolation. The police also stated they are going to accuse the prisoners (after the HIV analyses) even for murder in grave circumstances, because they were forcing the drunk young guys to have sex which increase the possibilities of HIV transmission from one person to the others. 

We have to mention that during the whole story police forces and jail employees expressed their open discrimination for the homosexuals. Discrimination started since the beginning where the homosexuals were arrested by force (physical and psychological violence) continued with the maltreatment in the police department and in jail.

Media: for three days all the written media was focused on the issues stigmatising this case for all homosexuals in Albania.  Also some of our TV channels broadcasted several times news about concerning this issue. The TV also organised direct interviews with the wide public, asking them if it is good or bad to be homosexual and if it has to be legal or illegal (since 1995 it is legal to be homosexual in Albania). Mostly all the information introduced by medias was provided by the police department, only in few cases the journalists expressed their opinion concerning the issue.

Wide public: in all these days was identified a quite big interest from the public on this issue. More than fifty % were in favour of police and court actions, but a quite big % was against these actions mostly women. 

Both medias and police department acted against the law when they made public the names of the people with HIV (+). It is illegal to make known the names of the people with AIDS in Albania without the permit of the person who is HIV (+).  Confidentiality has to be kept from all the government and non government structures (hospitals, laboratories, police, courts, media etc.)

NGO-s: according to us (AHRG, ALGA, GISH) arrestment of five homosexuals was illegal, because they were not having sex in the moment of the arrestment (no client was arrested at all). We gathered information from the other gays that were present (near to the place at that moment). Also we have to point out that even that the law is against having sex in the public a lot of Albanians (heterosexuals) do sex in public places (parks) due to lack of place (Albanians youngsters still live with their families because they do not have enough money to live by their own) but the police never intervened or arrested any one of them. Confidentiality for the people with HIV (+) was not kept. Physical and psychological violence to the prisoners are not allowed by law. Media reaction has impacted the public opinion on the issue (+) and (-). All the actions and statement done by the police forces and our juridical system impacted negatively the public opinion stigmatising all homosexuals in Albania. Today a lawyer appointed from AHRG started to deal with this issue. All the above mentioned concerns were introduced to the representatives of American embassy. From all the foreigner bodies working in Albania (NGO-s, Embassies and others) only OSCE until now showed interest for the issue. 

This is an overview of what happen and what is going on for the moment.

Report on the Arrest, Trial and Release of Nasser Almalak for CoC Netherlands 
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