Overview of the Legal Framework and the rights of the LGBT people in the Republic of Macedonia
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Introduction

The Republic of Macedonia, in the process of transition to a democracy, has embraced the values of rule of law, and in particular the protection of fundamental rights and freedoms as inherent part of this standard. Intrinsic elements and notions in this regard, are the concept of non-discrimination and equality, as well. Sexual orientation as a very sensitive issue, closely related to the notion of identity of a human being, has emerged on the agendas of the established democracies, and forms part of the growing body of international norms and jurisprudence. Though there are still some problems and different manners of interpretation, there is a common ground on a number of questions. Thus, Macedonia as member state of the Council of Europe, and a candidate country for accession to the European Union, needs to align its legislation with the prevalent legal concepts, and assume its obligations stemming from its membership in the main human rights watchdog, and in the fulfilment of the Copenhagen criteria in the integration to the EU. 

The aim of this analysis is to provide with a summary of basic international law principles, comparative case-law, and to assess Macedonian legislation with reference to those principles, to identify gaps and problematic areas, and to consequently advocate future reforms. MASSO by the means of this overview, would like to give its contribution in the protection of the rights of an exceptionally vulnerable group of people, subjected to prejudice, largely neglected by the society, an "invisible" minority, whose members need to exercise their rights, which as we shall see from the text below, are barely guaranteed by the current laws and subjected to hostile environment and attitude. Namely, MASSO has on numerous occasions pointed out that the diverse group of the LGBT population is united by the following problems: "[e]xistence of direct or indirect discrimination because of their sexual orientation, psychic or verbal violence as a result of their sexual orientation and the proportion of the impact that this orientation has on their overall social, family and active life."

There have been few positive developments, but a lot needs to be done, in order to improve the situation. After building a legal system in conformity with prevalent international human rights standards, the main test shall be the actual and effective implementation of the laws and secondary legislation, as well as fighting stigma and established patterns of behaviour, based on double moral standards. 

Overview of legislation in the Republic of Macedonia relevant for the rights of LGBT
1. Constitution

On the basis of Article 8, one of the fundamental values of the constitutional order of the Republic of Macedonia, are the fundamental rights and freedoms of the citizen stemming from international law, and stipulated in the Constitution and the observance of the general norms of international law.
Article 9 of the Constitution, guarantees equality in the enjoyment of their rights and freedoms to all citizens regardless of a number of grounds. However, the sexual orientation is not mentioned expressis verbis. To compare with, the Slovenian Constitution
 provides equal human rights and fundamental freedoms irrespective of national origin, race, sex, language, religion, political or other conviction, material standing, birth, education, social status or any other personal circumstance (emphasis added) ". The Macedonian Constitution does not even have a boarder term such as personal circumstance under which sexual orientation may be covered. The notion of other status is used in the Constitution of the Federation of Bosnia and Herzegovina. 

Article 54 of the Constitution, which sets forth permissible derogation from the guaranteed rights and freedoms in case of war or public emergency, prohibits the derogation to be in a discriminatory manner, but again does not refer to sexual orientation. 
2. Criminal Code

“Hate speech and violent acts against sexual minorities are still frequent – often with total impunity. The time has come to change that.”
Thomas Hammarberg, Council of Europe Commissioner for Human Rights

In 1984 the European Parliament adopted its first resolution regarding decriminalization of consent-based homosexual relations between adults defining the same age limit of consent to homosexual and heterosexual contacts. Homosexuality has been deleted from the list of diseases of the World Health Organization on 17 May 1990. Yet, it was only in 2003, in Lawrence v Texas
, when the US Supreme Court held that the Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct violated the Due Process Clause. The majority opinion relied on recent laws and traditions which showed "an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex."  This case had overruled the previous Supreme Court judgment in the case of Bowers v Hardwick.
 

Macedonia proceeded to decriminalise homosexuality in 1996, which until then was regarded as "sodomy against nature."  This was in line with developments in comparative law and decisions and judgements of relevant international bodies. 
 

Yet, although the Criminal Code has advanced, by decriminalizing homosexual conduct based on consent, it still fails to provide with a coherent approach in regulating discrimination, in so far as relevant for sexual minorities. Furthermore, the European Parliament called on member states to ensure that LGBT people are protected from homophobic hate speech and violence and ensure that same-sex partners enjoy the same respect, dignity and protection as the rest of society. 
 Macedonia as a country with a candidate status should take into consideration the developments in the EU for this matter. In this regard, the Criminal Code does not provide with a provision on hate crime. 
 A useful guideline in this regard offers the working definition of hate crimes that ODIHR has put forward:
Part A) Any criminal offence, including offences against persons or property, where the victim, premises or target of the offence are selected because of their real or perceived connection, attachment, affiliation, support or membership with a group as defined in part B 

Part B) A group may be based upon their real or perceived race, national or ethnic origin, language, colour, religion, sex, age, mental or physical disability, sexual orientation or other similar factor.

Despite the absence of explicit definition of hate crime, there are articles in the act that are narrowly connected to the concept of crimes motivated by hatred. Thus, in accordance with Article 137 of the Criminal Code:

"a person who, on the basis of a difference in sex, race, colour, ethnic and social origin, political and religious belief, wealth and social position, language or other personal characteristics or circumstances, restricts or deprives of the rights of a person and citizen, as determined by the Constitution, by law or a ratified international treaty, or who, on the basis of such differences privileges a citizen, shall be punished with imprisonment of three months to three years." 
By virtue of its third paragraph this Article covers legal entities, as well. 
This provision does not cover sexual orientation as it does not refer specifically to sexual orientation, although "personal characteristics" can be interpreted to cover it as a special ground of prohibited conduct. In contrast, the Criminal Code of Bosnia and Herzegovina in the corresponding provision expressly lists sexual orientation 
 This provision becomes problematic, in light of the previously mentioned solution in the Constitution regarding the general clause on discrimination.
 In addition, Article 417 concerning the racial and other sorts of discrimination, which fails to mention sexual minorities, and which has a provision relevant for racist hate speech, does not even include a term in which sexual orientation may be implicit. It reads as follows:
(1) A person who, on the basis of a difference of race, colour, nationality or ethnic origin, violates the fundamental human rights and freedoms recognized by the international community shall be punished with imprisonment of six months to five years.

(2) The punishment under paragraph 1 of this Article is also applicable to a person who persecutes organizations or individuals because of their commitment to the equality of people.

(3) A person who disseminates ideas of superiority of one race over another, or who advocates racial hatred or instigates to racial discrimination, shall be punished with imprisonment of six months to three years.

Furthermore, the 2004 amendments of the Criminal Code have introduced Article 144, paragraph 4, which prescribes that a person using computer system to threat with perpetration of crime for which the law prescribes imprisonment of five years or higher, on the grounds of a person's affiliation with a national, ethnic or racial group or religion, will be punished with imprisonment from one to five years. Apparently, sexual minorities cannot profit from this provision. 
While the provisions in the Criminal Code are very important and valuable for protection of sexual minorities, by the current state of affairs, LGBT can scarcely benefit from them and from the opportunities to seek protection under this Code. 

3. The Law on Military Service 

While Macedonia made a step forward by decriminalizing consensual homosexual intercourse, there have been some setbacks. Namely, the Law on Military Service in Article 121, paragraph 2, prescribed that "sexual abuse or homosexuality" was a breach against discipline.

Noting this, MASSO together with the CGPC through the Macedonian Helsinki Committee have lodged an application with the Court in Strasbourg arguing that the impugned provision was in contravention with Article 8 and 14, also alleging violation of the right to an effective remedy set forth by Article 13 of the Convention. In exhausting the available domestic remedies, MASSO has made recourse of the constitutional complaint. The Macedonian Constitutional Court has reached a somewhat illogical decision
, finding that the law did not interfere with the person's private life. Namely, it reasoned that after working hours the individual serving the Army, could without any legal impediment engage in homosexual intercourse, and that the prohibition was applicable only during working hours. Rendering such a decision, the Court has disregarded the fact that both heterosexual and homosexual intercourse during working hours are prohibited under Macedonian legal system.  Moreover, the Court had failed to note that the law equates homosexuality with sexual abuse. 

As a result of the activities of the LGBT NGOs, in the meantime, the impugned provisions have been abrogated. Namely, the Law Amending the Law on Military Service
 leaves out homosexuality from the scope of Article 121. Still, it is an issue of concern that it took such a long time and an application to an international institution, before something was done in order to align domestic legislation with human rights standards and with the very legal order of Macedonia , as such. The Amendment follows the recommendations given at the OSCE Human Dimension Implementation Meeting held in Warsaw, 2006. 
4. Family Law
 
The Family Law of the Republic of Macedonia is governed by the traditional notion of marriage and family. Thus, Article 6 stipulates that marriage is a union between a man and woman regulated by law, and that the man and the woman determine their relations by their own decision based on equality, mutual respect and assistance. In addition, Article 17 prescribes that a marriage can be concluded between two persons of opposite sex. Other provisions as relevant regulating the very procedure of concluding a marriage, employ the same language- namely presuppose that the marriage is a legal union between a man and woman. Common-law marriage is governed by Article 13 of the same act. It also refers to a union between a man and woman, and does not extend to same-sex partners, thus rendering the rights that stem from common law marriage unavailable for same-sex couples. 
Therefore, it is especially important that the Draft Law on Registered Partnerships is enacted.
5. The Law on Labour Relations

The Law on Labour Relations is the only piece of legislation which refers to gender orientation, as a separate ground of prohibited conduct regarding employment. Hence, in Article 6 this law stipulates that the employer may not put the employee in an unequal position on account of race, colour, gender, age, health condition, or disability, religious, political or other belief, trade union membership, national and social background, wealth, sex orientation or other personal characteristic. It covers direct and indirect discrimination, as well as harassment. In case of a dispute, the burden of proof is on the employer. 
However, the basic problem with this piece of legislation is that it uses a term that could be translated as "sex orientation"(полова насоченост), and not sexual orientation. What is the problem with the language employed in the law? Namely, ‘sexual orientation’ has to be distinguished from the narrow concept that the term ‘sex orientation’ evokes. The internationally used term ‘sexual orientation’ refers to sexuality,  underlying the conceiving of sexuality in all of its aspects, including the biological, cultural, social, psychological and political condition (gender norms as well) in the development and the forming of sexuality. On the contrary, the term ‘sex orientation’ not only refers rigidly to the biological sex (and not to sexuality in its complexity), but even more, is a term that can not be found and adjusted to any international legislation or any contemporary theory and methodology. Given the use of such an ambiguous term, the LGBT population can hypothetically be under the protection of this law, within the scope of “other personal characteristic”. 
Apart from the previous remark, the act is largely harmonized with the relevant EU Directive. Yet, it does not include provisions regarding instructions to discriminate, nor does it cover issues related to secondary victimization. This is especially important in light of the fact there have been no cases on sexual minorities before the Macedonian courts and other institutions, which reflects the fear and the stigma they are facing. 
It would be also useful to regulate the publication of brochures on equal treatment in employment that will cover broad categories, including sexual minorities. 
6. The Law on Courts 

Article 3 of the law stipulates that the goals and functions of the judiciary comprise, inter alia impartial application of the laws regardless of the status or position of the parties, protection, respect and improvement of human rights and fundamental freedoms, ensuring equality and non-discrimination on any ground, ensuring legal certainty based on rule of law. 
Yet Article 43, governing the process of election of judges prescribes that the election may not be performed by discrimination on a number of grounds, but does not include sexual orientation, or the notion of other status. Thus, there is no coherence within the very Act, containing one provision from which sexual minorities may theoretically benefit, and the other which can not be even interpreted to cover this vulnerable group. 
7. The Law amending the Law on Social Protection
 

The recently enacted legislative solution, in a very important field of social living, follows the established pattern in regulating discrimination related issues. Namely, Article 7-c reads as follows:
"Direct or indirect discrimination on the grounds of sex, race, color, national, political, religious, wealth or social background in the realization of the rights arising from social protection established in this law is prohibited”.
 
Article 7-d, paragraph 2, and defining indirect discrimination, is governed by the same logic.  As it can be clearly seen from first reading, the law does not include sexual orientation, not even the notion of "other status" or "other personal characteristic", by virtue of which sexual minorities could be protected.  
8. The Law on the Ombudsman

The procedure before the Ombudsman commences by lodging a submission, or the Ombudsman may initiate it on his own initiative. The assent of the injured party is a prerequisite when the procedure started by initiative of the Ombudsman or a third party. 

In accordance with Article 2 of the Law on the Ombudsman
, and Constitutional Amendment XI, it is a body that protect the rights and the freedoms of the citizens and all the other persons and undertakes actions and measures for the protection of the (inter alia) principle of non-discrimination. It can be argued that this provision extends to discrimination on the basis of sexual orientation but bearing in mind the wording used in the relevant provisions of the Constitution, especially the general clause on discrimination, it is highly questionable and opens ample space for discretion and interpretation. 
9. The Draft Law on Registered Partnerships

Slovenia had passed same-sex partnership law in June 2005, becoming the first country from the former communist block adopting this law, succeeded by the Czech Republic, where, on the 15th March 2006, the presidential veto was overridden in the Lower Chamber of the Parliament and such law was enacted. Such partnership should in principle be equated with a formal marriage. 

MASSO has worked on a draft law on Registered Partnerships in line with European standards. It is necessary that this law is passed in order to provide with foresee ability and legal certainty for sexual minorities, as principles stemming from rule of law. 

10. Positive discrimination 

While it is true that there is no single piece of legislation where discrimination on the basis of sexual orientation is endorsed, there are no legal provisions that create favourable conditions for sexual minorities and no adequate mechanisms enabling the full implementation of relevant legal provisions, especially in light of the stereotypes and prejudices among the general population. 
As far as comparative law is concerned, in Romer v. Evans, the US Supreme Court rightly went as far as to find that a Colorado constitutional amendment prohibiting affirmative action for homosexuals violated the Equal Protection Clause of the Fourteenth Amendment of the US Constitution.

Recommendations:

· There is a pressing need for Amendments in the Constitution and all relevant laws containing a broad clause on discrimination which dully includes sexual orientation as a separate ground. The general prohibition of discrimination needs to be amended in order to include a number of other grounds as well.   If not by prescribing expressly so, the notion of “other status” or "other personal characteristic" can be used, provided that a coherent practice is developed in line with international landmark decisions that the terms include sexual orientation as well. The present legal system endorses and perpetuates the prejudice and marginalization of sexual minorities;
· Amendments to the Criminal Code should be initiated, that will include a definition of hate crime that will entail a number of grounds including sexual orientation. . In this regard, two options may be considered- prescribing stricter penalties for crimes that have been hate-driven or taking the fact that the motives had been motivated by hatred as an aggravating circumstance for the perpetrator when imposing the penalty within the legally prescribed minim and maximum;  
· An anti- discrimination law which will cover discrimination on the basis of sexual orientation should be introduced, so that the country conforms with relevant EU acquis;
· A general remark as to all laws pertaining to sexual minorities, is that the relevant principles established in sexual orientation cases (such as the ones analyzed above in the text) lodged with the UN Human Rights Committee, the European Court of Human Rights and the European Court of Justice, should be dully followed; 
· The Law on Registered Partnerships should be passed in near future, where partners would have same rights as a married couple, and not live in legal limbo;

· Competent bodies should enhance institutional protection of the rights of sexual minorities;

· It is important that complementary antidiscrimination legislation be adopted and to ensure that similar provisions be included in other laws, in order to strengthen the public perception that discrimination on the ground of sexual orientation is prohibited;
· Include affirmative provisions on sexual minorities in relevant legislation; and also build affirmative action programmes by virtue of which the LGBT may be represented in the media and other forms of active social life, as opposed to isolation and marginalization; 
· It is necessary to develop secondary legislation clarifying the treatment of sexual minorities;
· Introduce sexual health education to primary and secondary schools that will openly address sexuality and sexual minorities. The lack of effective protection by the laws, is predominantly visible in the recurring presence of discriminatory contents in the textbooks which are in use, and the lack of institutional reaction on that matter, a reaction which should be undertaken under the auspices of the ex officio duties on behalf of the public prosecution, the Ombudsman or the Constitutional Court. 
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