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Sexual Orientation and Civil Partnerships:

A Manager’s Guide to Employment Legislation 


The Employment Equality (Sexual Orientation) Regulations 2003 came into effect in December 2003.

The regulations made it unlawful for an employer to discriminate against employees and potential employees because of their sexuality.

Under the 2003 Regulations, discrimination will be unlawful:

· during recruitment and selection

· in relation to terms and conditions of employment

· in relation to access to training

Under the regulations, harassment on the grounds of sexuality is also unlawful. 

Sexual Orientation was already recognised in our policies and the new regulations therefore supported rather than challenged our practice.

Sheffield City Council’s policies on recruitment and training promote anti discriminatory practice. The Dignity and Respect at Work policy confirms that discriminatory or bullying behaviour at work will not be tolerated.

Since the Employment Equality Regulations, we have had the Civil Partnership Act 2004, (commencement date 5 December 2005).  This provides that same sex partners, who register as civil partners, have a package of rights and responsibilities similar to that acquired by a couple on marriage.

This guidance covers a range of issues that you may encounter as a manager of staff and tells you where to get further information and advice.


Under the 2003 regulations, harassment on the grounds of sexuality is unlawful.  Harassment is behaviour that is offensive, frightening or in any way distressing.  It can be intentional and obvious bullying or it can be more subtle and insidious; nicknames, teasing, tormenting, name calling or jokes may not be intended to be malicious but can be upsetting.

The Council has had a policy about harassment and bullying at work for several years.  This was revised in September 2005 and is now known as the Dignity and Respect at Work Policy.  As a manager, you are expected to ensure the appropriate behaviour of your staff, towards each other and towards people visiting or working in our premises.

The Employment Equality (Sexual Orientation) Regulations 2003 mean that an employee will now be able to make a claim through an Employment Tribunal if they feel that they have been subject to harassment at work on the grounds of sexual orientation.  This covers harassment because of:

· their sexual orientation

· their perceived sexual orientation, whether correct or not

· the sexual orientation (real or perceived) of people they associate with, such as family or friends

You need to be aware that an Employment Tribunal can make an award for injury to feelings and sometimes an individual employee can be held personally liable as well as their employer.

Be aware, too, that there may be subtle forms of exclusion in the workplace, caused by assuming that everyone is heterosexual. If organising an office Christmas social evening where people are invited to bring along their husband/wife or partner, it may be more appropriate to extend the invitation to “a partner or friend”, so that a colleague with a same sex partner can bring them to the social evening, but does not have to disclose the exact nature of the relationship if they do not wish to.


The Recruitment and Selection Code of Practice is currently being revised.  However, if you follow the advice given in the existing code of practice and on interviewer accreditation courses, then you should avoid unlawful discrimination on the grounds of sexuality.

The 2003 regulations do allow the use of a Genuine Occupational Requirement if you feel that you need to recruit someone of a particular sexuality to do a particular job.  If you feel that this applies in your area of work then you should contact your Directorate HR section.


The new laws refer to discrimination against lesbians, gay men and bisexual people in the workplace.  Laws on paternity/maternity support leave, adoption leave and parental leave have already accepted non-traditional family arrangements and acknowledged the rights of same sex partners with respect to childcare arrangements.

As a manager, you may be asked to agree requests for special leave.  If you would normally give an employee time off on the death of their father-in-law in order to support their partner, for example, then you should also do the same with a same sex partner.

You do, however, need to be sensitive to the need for confidentiality.  It may be, for example, that a gay or lesbian employee has not disclosed their sexuality to all their colleagues at work.  In these circumstances, even the name of their partner should be considered to be confidential.

Any Sheffield City Council terms and conditions should recognise the rights of all same sex partners.  The situation as regards the South Yorkshire Pension Scheme has been different, in that it has only paid widows' and widowers' pensions to a spouse.  This means that same-sex partners, and unmarried heterosexual partners, have not been able to receive this benefit.  However, changes have been proposed to the scheme in order for it to comply with the Civil Partnership Act. These are detailed in the section below. 

The Civil Partnership Act 2004 offers same sex couples the option to have their relationship recognised in law.  The commencement date for the provisions of the Act is December 5 2005.  The purpose of the Act is to provide same sex partners who register as civil partners with a package of rights and responsibilities similar to that acquired by a couple on marriage.

Civil partners may choose to give and receive rings, and may adopt the surname of one partner if they wish. They will receive a certificate of registration at the ceremony.

Entering into a Civil Partnership is a private matter, which will not affect employment with Sheffield City Council. Employees may choose to tell people at work about the Partnership, or not.

Name changes can be handled by HR admin staff by notification to payroll in the usual way, and colleagues may be notified in a simple email. Disclosure of the Partnership is a matter for the individuals concerned, and confidentiality must be respected if desired. 

There are new rights for Civil Partners around employment pensions: 

Same sex partners who register a Civil Partnership will provide survivor benefits (i.e. benefits for surviving partner and dependent children) that will apply 

· to post 5 April 1988 membership

· to existing and future active, deferred and pensioner members 

These benefits would not be available to unregistered same sex partners, or to unmarried heterosexual couples.


Your Directorate HR section can provide general information about the Employment Equality regulations and specific advice and support to help you manage operational issues.

Information on the Employment Equality (Sexual Orientation) Regulations 2003 can be found in the ACAS guide "Sexual Orientation and the Workplace”.
Sheffield City Council is a Stonewall Diversity Champion and you can access further information about equality issues for lesbians, gay men and bisexuals on the Stonewall website.


The new regulations define some of the term used. 

Sexual orientation means an orientation towards - 

a) Persons of the same sex (lesbian and gay);

b) Persons of the opposite sex (heterosexual); or

c) Persons of the same sex and of the opposite sex (bisexual)."

The definition does not extend to sexual practices and preferences, such as paedophilia.

The new regulations don't address the rights of transgender people.  These were covered by the Sex Discrimination (Gender Reassignment) Regulations 1999.

Direct Discrimination is where a person ("A") discriminates against another person ("B") if, on the grounds of sexuality, A treats B less favourably than he/she treats or would treat other persons.

Indirect discrimination is where a person ('A') discriminates against another person ('B') if…

A applies to B a provision, criterion or practice which he/she applies or would apply equally to persons not of the same sexuality as B, but - 

(i) which puts or would put persons of the same sexuality as B at a particular disadvantage when compared with other persons;

(ii) which puts B at that disadvantage; and

(iii) which A cannot show to be a proportionate means of achieving a legitimate aim

Harassment is defined as circumstances that

· violate a person's dignity, or

· create an intimidating, hostile, degrading, humiliating or offensive environment.

Remedies

If an employee feels that they have suffered discrimination or harassment then they should raise this initially using the Council's internal procedures.  If they are still not satisfied then the 2003 regulations mean that they will be able to complain to an Employment Tribunal (ET).  Once the employee has established a prima facie case at an ET, it will be up to us as the employer to prove that we did not discriminate.  An Employment Tribunal can order potentially unlimited compensation for discrimination on the grounds of sexuality, religion or belief.
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