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Executive Summary

ILGA-Europe urges the Austrian Presidency to play an essential role in supporting:

3. Constitution

· 3.1. The EU’s accession to the European Convention on Human Rights (including Protocol 12) and the revised European Social Charter.

4. Value 
· 4.1. The mainstreaming of human rights in ALL EU policies and activities.

· 4.2. The respect of the Copenhagen criteria by all countries in the EU, not only at time of accession.

· 4.3. The independence, proper financial and staff resources for the Fundamental Rights Agency, a close involvement of NGOs and a mandate that would cover the key functions described in the UN Paris Principles.
 (Point 13)

· 4.4. An inclusive approach in determining the speakers and the invitees to the conference on European Identity and values “Sound of Europe.” (Point 14)

5. Enlargement (point 15-18)
· 5.1. The respect of the acquis communautaires in the enlargement process.

· 5.2. The respect for human rights and democracy in all candidate countries.

· 5.3. The monitoring the situation of lesbian, gay, bisexual and transgender (LGBT) people in Bulgaria, Turkey, Romania and Croatia. 

· 5.4. The consideration, at the time of the opening of accession, whether Macedonia and the Balkan States respects human rights of LGBT people.

6. Jobs and growth for Europe

· 6.1. The re-affirmation of the EU’s commitment to equality, non-discrimination and fundamental rights in relation to the Lisbon Strategy and the new EU Social Agenda 

· 6.2. The integration of equality and non-discrimination considerations in the formulation and evaluation of the review process of the National Reform Plans and the adoption of new “integrated guidelines” (Point 23).

· 6.3. Give due priority to social inclusion objectives in the context of streamlined open method of co-ordination (OMC).

· 6.4. Mainstreaming and explicitly mention equality considerations throughout the revised OMC on inclusion, pensions and healthcare.

· 6.5. The inclusion of LGBT young people and the International Gay and Lesbian Youth Organisation (IGLYO) at the conference on the European Youth Pact in Bad Ischl. (Point 23)

· 6.6. The inclusion of LGBT perspective in the conference “Demographic Challenges - Family needs Partnership” by inviting experts in this field.  (Point 30)
· 6.7. An inclusive definition of family when implementing the directive on freedom of movement.
7. Equality 
· 7.1. The inclusion of issues related to lesbian, bisexual and transgender women in the work on women and health. (Point 42) 

· 7.2. The inclusion of measures for the promotion of the rights of lesbian, bisexual and transgender women in the multi-annual work plan of the UN Commission on the Status of Women. (Point 45).  
· 7.3. The full implementation of the Framework Directive on Equal Treatment in Employment and Occupation 
 in law and in fact.
· 7.4. In the context of the European Year of Equal Opportunity, ensuring inclusion of groups representing all grounds of discrimination recognised by Article 13 of the TEU in National Implementing Body, and in national strategies and priorities. 

· 7.5. The harmonisation of anti-discrimination legislation on all grounds to ensure an equal degree of protection, in the context of the feasibility study to be launched by the European Commission in 2006. 

· 7.6. The promotion of a mainstreaming approach of equality.

8. Freedom, security and justice

· 8.1. Measures addressing adequately hate crime motivated by homophobia and transphobia.
· 8.2. The full transposition of the directive on minimum standards for the qualification and status of the refugee, in the national legislation of all EU member states. (Point 69)
· 8.3. Mutual recognition of court judgements and harmonisation of private international law in the areas of inherence law, probate law, divorce law, contract law and compensation including LGBT families. (Point 71)
9. Foreign policy
· 9.1. The inclusion of human rights concerns and standards as a major factor in any new agreement signed with the new neighbours.  This is especially important for the LGBT citizens of these countries.  

· 9.2. Ensuring that funds available through the European Initiative for Democracy and Human Rights (EIDHR) include projects that deal with rights of LGBT people.    

· 9.3. Ensuring that Commission’s funding on development is directed at projects involving LGBT people and protecting their human rights. 

· 9.4. The introduction of human rights clauses in all agreements with third countries and proper monitoring of their respect.

· 9.5. The expression of concerns for human rights with the third countries with which summits are organised during the Presidency (e.g. political dialogue with Iran). 

· 9.6. The consideration of the particularly vulnerable situation of LGBT people in relation to torture and death penalty and also to ensure the protection of LGBT activists.
· 9.7. The reference in the Joint statement between the OSCE and the EU presidency to further work towards equality and anti-discrimination, including on grounds of sexual orientation and gender identity
 1. ILGA-Europe’s work

ILGA-Europe, the European Region of the International Lesbian and Gay Association, is a European NGO with more than 200 national and local lesbian, gay, bisexual and transgender
 (LGBT) member organisations in 40 European countries. ILGA-Europe fights for human rights and against discrimination on grounds of sexual orientation
, gender expression
 and gender identity
  at European level. One of ILGA-Europe’s main objectives is to work towards an equal and inclusive Europe which respects fundamental rights as the basis of democracy and secures that everyone can live in equality and free from any kind of discrimination.
Millions of people in Europe still experience discrimination on the grounds of their sexual orientation, gender identity or gender expression. LGBT persons are still denied the fundamental right to found a family and to marry in some Member States and accession countries. The non-recognition by other Member States of same-sex couples legally recognised in their state of origin
 is an unacceptable obstacle for LGBT persons in exercising their right to free movement within the Union, one of the most basic and principal rights of EU citizens.

2. Legal context of the European Union’s actions to combat sexual orientation discrimination

Although discussions on discrimination based on sexual orientation in the European Union have been taking place since 1984, the most significant developments in this area occurred after 1994 following the European Parliament report on ‘Equal Rights for homosexuals and lesbians in the EC’
. The Roth report contributed significantly to raising this issue as relevant to the EC and paved the way for Member States to decide upon an amendment to the Treaty. 

Article 13 TEC, introduced by the Amsterdam Treaty in 1997 created for the first time an explicit legal competence for the Community to take action to combat sexual orientation discrimination
. In the Treaty of the European Union, the respect for human rights, including the principle of equal treatment, was also given a higher status and priority for the Member States than ever before.

Following this legal development, in November 2000 the Council of the European Union adopted the Framework Directive on Equal Treatment in Employment and Occupation.
 By forbidding discrimination in employment and occupation on grounds of sexual orientation, it constitutes the first European Union legislation to fight the discrimination which LGBT persons face in an important social and economic area of their lives. At the same date, a Community Action Programme to Combat Discrimination for the period 2001-2006 was approved with a budget of 100 million euros in order to support activities that fight against discrimination on grounds of racial or ethnic origin, religion or belief, disability, age, or sexual orientation. 

The European Union’s Charter of Fundamental Rights
, adopted in the European Council of Nice in December 2000, came to embody what is now clear to all Member States: that fighting for human rights and against all forms of discrimination, including on grounds of sexual orientation, are fundamental values of the European Union.

ILGA-Europe welcomes Austria as President of the European Union and would like to draw to the attention of the Austrian Presidency some key areas that affect lesbian, gay, bisexual and transgender (LGBT) people at a European level which can be progressed through concrete actions from January to June 2006. 

3. Constitution

In the absence of progress on the signature of the Constitutional treaty, the European Union’s institutions are running a risk to contravene European human rights standards. The European Union must resolve the ambivalence surrounding its commitment to the regional human rights standards established by the Council of Europe.  

· 3.1. ILGA-Europe urges the Austrian Presidency to initiate the process of accession to the European Convention on Human Rights as stated in the draft constitutional treaty.

· 3.2. ILGA-Europe urges the Austrian Presidency to take the initiative and to call on all Member States and countries candidates for accession to the EU to ratify Protocol 12 of the ECHR
 and the Revised Social Charter.
4. Value
ILGA-Europe welcomes the commitment of the Austrian Presidency to advance the values of the European Union, in particular fundamental rights. In the context of the creation of a group of Commissioners dealing with fundamental rights, equality and non-discrimination, the debate on the future Fundamental Rights Agency,
 and fundamental rights impact assessment,
 human rights are increasingly present on the European Agenda.  The following actions are requested from the Austrian Presidency to give those words a reality for LGBT people.  ILGA-Europe calls on the Austrian Presidency to:

· 4.1. Take a political lead in clarifying the responsibility of the EU in the protection and promotion of human rights. This would mean developing a comprehensive approach on how to mainstream respect for human rights in all EU policies and activities.  In particular, human rights clauses need to be included in all agreements with third countries and their respect have to be properly monitored.

In the upcoming months, the Austrian Presidency will have a crucial role to play in order to facilitate the discussion on the Fundamental Rights Agency within the Council.  The discussions have already taken place based on the Proposal by the Commission. However, it appears that the project proposed by the Commission falls below standards inscribed in the UN Paris Principles, in particular in relation to the obligation of independence (especially from the Commission) and pluralism.  A limited place is given to civil society in the Fundamental Forum which is not directly associated to the decision-making process but has only a power of suggestion.
· 4.2. In relation to the future fundamental rights agency, ILGA-Europe asks the Austrian presidency to support the independence of the agency, proper financial and staff resources for the agency, a close involvement of NGOs and a mandate that would cover the key functions described in the UN Paris Principles.
  

When considering value of the European Union, it is important that all groups in society are involved in the debate.  This is especially relevant for those people or groups who are the most subjected to exclusion and discrimination, violation of human rights. Therefore, it is important that NGOs working in the field of human and anti-discrimination be included to voice these concerns.
· 4.3. ILGA-Europe calls on the Austrian Presidency to be inclusive in determining the speakers and the invitees to the conference on European Identity and values “Sound of Europe”. (Point 14)
5. Enlargement
At the Copenhagen EU Summit in December 2002 the accession of new member states was planned by the European Union. The Austrian presidency will have to deal with new candidates: Bulgaria, Romania, Turkey and Croatia. Further negotiations will take place with Macedonia and other Balkan States. From the point of view of an LGBT organisation, the readiness for accession depends on two criteria: the elimination of all significant discrimination on grounds of sexual orientation in the penal code; and the transposition into national legislation of the EU’s anti-discrimination acquis. 

The first criterion has been met by most accession countries. Progress with meeting the second criteria is much more limited. However, both these criteria are binding requirements for the accession of all countries. 

· 5.1. ILGA-Europe urges the Austrian Presidency to place pressure on all accession countries to fully comply with the EU’s accession criteria; and to closely monitor the transposition process. The Austrian Presidency should ensure that any attempts by a particular country to dilute the effectiveness of the anti-discrimination legislation are nullified. 

· 5.2. Furthermore, as the respect of principles of liberty, democracy, respect for human rights and fundamental freedoms and the rule of law is a requirement for the application of a new member state, ILGA-Europe calls on the Austrian Presidency to monitor the respect of human rights with regard to sexual orientation, gender expression and gender identity. 

6. Jobs and growth for Europe

ILGA-Europe takes note of the intention of the Austrian Presidency to make employment its priority (point 25) and to take into account the challenge of social exclusion (point 28). ILGA-Europe would like to reiterate the importance of tackling discrimination and exclusion of all groups who experience discrimination, and of promoting equality in order to achieve social cohesion and growth. As such, equality and non-discrimination need to be integrated as cross-cutting issues in the Lisbon Strategy and the new Social Agenda.

· 6.1. ILGA-Europe urges the Presidency to call upon Member States to re-affirm their commitment to equality, non-discrimination and fundamental rights, in relation to all EU social and economic policies, and in particular in the context of discussions on EU employment and social policies, the Lisbon Strategy and the new EU Social Agenda to be held at the Spring European Council.

· 6.2. ILGA-Europe calls upon the Presidency to ensure integration of equality and non-discrimination considerations in the formulation and evaluation of EU employment and social policies, and in particular in the context of the review process of the National Reform Plans and the adoption of new “integrated guidelines” (point 23)

ILGA-Europe also takes note that the Austrian Presidency will be preparing the streamlining of the Open Method of Co-ordination (OMC) (point 29) ILGA-Europe shares the concerns raised by social NGOs that the social inclusion objectives will no longer be given due priority in the streamlined process. 

· 6.3. ILGA-Europe calls upon the Presidency to ensure that social inclusion objectives are given due priority in the context of streamlined coordination processes in the social area.

· 6.4. ILGA-Europe encourages the Presidency to mainstream and explicitly mention equality considerations, in relation to all groups who are at particular risk of exclusion and discrimination, throughout the revised OMC on inclusion, pensions and healthcare.

ILGA-Europe welcomes the initiative of the Austrian Presidency to focus on the “European Youth Pact” and to look at issues of unemployment and education for young people. (Point 23)  LGBT young people are often victims of discrimination in education, bullying and as a result a higher level of unemployment. 
· 6.5. ILGA-Europe would recommend that the Presidency contact the International Gay and Lesbian Youth Organisation (IGLYO) in order to give an opportunity to take part in this conference.  We are further asking that the Presidency invites LGBT young people at its conference in Bad Ischl
ILGA-Europe welcomes the Austrian Presidency consideration of family (point 30).  This is important in particular in relation to the implementation of the freedom of movement directive which recognises diverse forms of family.
  This directive has to be implemented by EU member states by the 30 April 2006. A guideline on this directive is attached to this memorandum which highlights that national legislations have to be inclusive of LGBT families.
 The consideration of diverse forms of families -including LGBT families- at the EU level is increasingly significant in the light of the recent developments in many states of the EU. 
· 6.6. ILGA-Europe would like to actively participate in the conference “Demographic Challenges - Family needs Partnership” by providing expertise on LGBT families. 
· 6.7 The Austrian Presidency should take the lead and ensure that an inclusive definition of family is chosen when implementing the directive on freedom of movement.
7. Equality and non-discrimination
ILGA-Europe welcomes the focus placed by the Presidency on equality between women.  In considering this issue we would like to draw the attention of the Presidency to the link between women’s multiple identities and the multiple discrimination women experience when they belong to groups in less favourable position in society.  Lesbian, bisexual and transgender women are often invisible in society and international instruments.  Exclusion and denial of human rights flows from this invisibility. Furthermore, lesbians, bisexual and transgender women often experience a high level of violence because they challenge gender perception and stereotypes. 

· 7.1. ILGA-Europe asks the Austrian presidency to include issues related to lesbian, bisexual and transgender women in the work on women and health. (point 42) 

· 7.2. ILGA-Europe urges the Presidency to work towards the inclusion of measures for the promotion of the rights of lesbian, bisexual and transgender women in the multi-annual work plan of the UN Commission on the Status of Women. (Point 45)
Despite its importance in the Charter of Fundamental Rights (Article 21) and the TEU (Article 13) and the work of the EU institutions, ILGA-Europe notes that the Presidency did not mention its priorities in terms of equality -with the exception of equality between women and men- and non-discrimination. 
Following the Green Paper consultation on the future of EU anti-discrimination policies, the European Commission presented a series of measures as part of the framework strategy on non-discrimination and equal opportunities for all. The Austrian Presidency will oversee the adoption of the Decision on the European Year of Equal Opportunity for All in 2007, the preparatory work for the Year 2007 and a feasibility study on the harmonisation of anti-discrimination legislation on all grounds. ILGA-Europe calls upon the Austrian Presidency to capitalise on this positive momentum and to take the lead through the following set of actions:

· 7.3. ILGA-Europe calls on the Austrian Presidency to use all possible occasions to call on all the Member States to fully implement the Framework Directive on Equal Treatment in Employment and Occupation 
 in law and in fact, and to stress the importance of promoting a society based on equality for all. 

In relation to the European Year of Equal Opportunity for all 2007, ILGA-Europe encourages the Presidency to call upon Member States to ensure that groups representing all grounds of discrimination recognised by Article 13 TEU, including sexual orientation, are included in National Implementing Body, and that national strategies and priorities for the European Year address all grounds of discrimination. 

Further steps are required to reinforce the right to equality as stated in Article 13 TEC. An equality hierarchy continues to exist, with different levels of protection for different grounds of discrimination. Gender identity, gender expression and sexual orientation discrimination are receiving a lower level of protection than, for example, discrimination based on racial or ethnic origin. This ignores the overlapping nature of discrimination in many instances. All grounds of discrimination must be treated and fought against equally. 

· 7.4. In the context of the feasibility study launched by the European Commission in 2006, the Austrian Presidency is asked to push for harmonisation of anti-discrimination legislation on all grounds to ensure an equal degree of protection.
 

· 7.5. ILGA-Europe calls on the Austrian Presidency to actively raise awareness and promote a mainstreaming approach of equality within all relevant policies, programmes and initiatives.  In this process it is important that a body like the Fundamental Rights Agency be given the powers and resources for collecting and monitoring relevant data on the situation of LGBT people in the EU.  It is absolutely crucial to provide strong mechanisms for consultation with the groups affected by endemic discrimination at a societal level.

8. Justice, Freedom and Security

ILGA-Europe is concerned that the memorandum does not mention the current work on the Framework Decision on combating racism and xenophobia. Such tool is necessary to address adequately hate crime in Europe. Those crimes are recurrent and affect also LGBT people.  

· 8.1. ILGA-Europe calls on the Presidency to develop measures addressing adequately hate crime motivated by homophobia
 and transphobia.

The Austrian Presidency has committed to contribute to the development of a uniform status for those granted asylum (Point 69). The Council Directive on minimum standards for the qualification and status of the refugee was agreed on the 27 April 2004 and will enter into force on the 10 October 2006. ILGA-Europe welcomes the reference to gender-specific acts
 which, when read in relation to the definition of gender by the European Court of Justice
, includes protection of refugees persecuted (or fearing persecution) on grounds of their gender identity.  ILGA-Europe would like to also highlight the reference to sexual orientation as a characteristic of a “social group”
 for the purpose of the implementation of the Geneva Convention relating to the status of Refugees of 28 July 1951. Guidelines on the refugee status directive are attached to this memorandum and can be accessed on our website.

· 8.2, ILGA-Europe calls on the Austrian Presidency to ensure that these minimum standards are incorporated in the national legislation of all EU member states.

ILGA-Europe welcomes the commitment to mutual recognition of court judgements and harmonisation of private international law in the areas of inherence law, probate law, divorce law, contract law and compensation. (Point 71) Such measures affect everyday life of LGBT people and their families. 

· 8.3. ILGA-Europe calls on the Presidency to include an inclusive definition of family links and extend to LGBT families. 

9. Foreign Policy

The enlargement of the Union has moved the borders farther to the east and created new neighbours for the Union.  The Commission has announced a new initiative to engage these new neighbours on a wide range of issues. 
 To date the focus of the new initiative appears to be on trade and economic policy.  However, the Union should not be rewarding any state that does not make a commitment to the Union’s standards on human rights.

· 9.1. ILGA-Europe urges the Austrian Presidency to highlight the need to ensure that human rights concerns and standards need to be a major factor in any new agreement signed with the new neighbours.  This is especially important for the LGBT citizens of these countries.  

· 9.2. The Commission has increased funding for the theme of support to development and consolidation of democracy and the rule of law, and respect for human rights and fundamental freedoms. ILGA-Europe calls on the Austrian Presidency to ensure that funding is directed at projects involving LGBT people and protecting their human rights. It would allow for some of the LGBT groups in this region to receive funding for capacity building and to strengthen the role of civil society in these states. 

· 9.3. ILGA-Europe would like to stress the importance to make the human rights component of the Action Plans stronger and within the human rights component - promotion of anti-discrimination for minorities in line with the European standards.

 
A considerable proportion of the countries with which the EU has agreements still discriminate against LGBT people, criminalise consenting same-sex acts and are openly breaching internationally recognised human rights standards (e.g. the UN International Covenant on Civil and Political Rights or the European Convention on Human Rights). ILGA-Europe has produced a report - “Rights, not crimes: the EU’s role in ending criminalisation of same-sex acts in third countries”, - on the role that the EU can play to put an end to these breaches of human rights. The report is enclosed with this memorandum and is available on our website: www.ilga-europe.org. 

· 9.4. Raise concerns for human rights of LGBT people with the third countries with which summits are organised during its presidency.

ILGA-Europe would like to encourage the Austrian presidency to implement the EU’s Human Rights Guidelines on Death Penalty, Torture and Human Rights Defenders. ILGA-Europe urges the Presidency to consider the particularly vulnerable situation of LGBT human rights activists. This has been highlighted by the Special Representative of the UN Secretary-General on Human Rights Defenders. In her report to the Human Rights Commission in January 2001, she stated: “Greater risks are faced by defenders of the rights of certain groups as their work challenges social structures, traditional practices and interpretation of religious precepts that many have been used over long periods of time to condone and justify human rights groups and those who are active on issues of sexuality especially sexual orientation and reproductive rights.  These groups are often very vulnerable to prejudice, to marginalization and to public repudiation, not only by State forces but other social actors.”
 This is the case for those detained and tortured on the grounds of their gender identity or sexual orientation.

· 9.5. ILGA-Europe urges the Presidency to consider the particularly vulnerable situation of LGBT people in relation to torture and death penalty
 and also to ensure the protection of LGBT activists.

Until 1999, the European Initiative for Democracy and Human Rights (EIDHR), which included the PHARE and TACIS Democracy Programme – PTDP had funded several projects aimed at improving the rights of social minorities, including people with disabilities, LGBT people, older people and religious minorities. This was due to the fact that the Programmes were specifically designed to help vulnerable minorities, who often suffered multiple forms of discrimination and often faced official and social obstacles to asserting their right to equality and non-discrimination.  

After 2000 the Commission restricted the scope of EIDHR funding largely to national and ethnic minorities. Partly this reflected the desire to support the UN World Conference on Racism, which did not deal with other forms of discrimination, and partly a reluctance to handle the more ‘controversial’ forms of discrimination. In many countries, organizations combating discrimination on the grounds of sexual orientation face considerable difficulty – social, legal and economic- in functioning. With external support of the kind that could come from EU funding, such organizations would be much better able to operate. 

In this context ILGA-Europe asks the Austrian Presidency to:

· 9.6. Insist that the European Commission includes combating discrimination on the grounds of sexual orientation, gender identity and gender expression, as well other grounds stipulated in the EU Charter of Fundamental Rights, as a priority under its human rights thematic programming under the next Financial Perspective. 

· 9.7. Include references to sexual orientation and gender identity in the Commentary on the European Commission budget allocated for human rights support in third countries.
ILGA-Europe welcomes the commitment of the Austrian Presidency to issue a joint statement by the EU and the OSCE regarding their cooperation. (Point 109)  As part of its mandate on tackling intolerance and discrimination, the Office for Democratic Institutions and Human Rights (ODHIR) has tackled discrimination on grounds of sexual orientation and gender identity, looking in particular at violence against LGBT people.

· 9.8. ILGA-Europe encourages the Austrian Presidency to refer, to further work towards equality and anti-discrimination, including on grounds of sexual orientation and gender identity, in the Joint statement between the OSCE and the EU presidency.
ILGA-Europe notes that the Austrian Presidency did not mention the drafting of the United Nations Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities which is expected to be agreed in 2006. In the context of the drafting of this convention, ILGA-Europe calls for inclusion of sexual orientation in section dealing with equality and non-discrimination as well as with children with disabilities and supports a full integration of the gender dimension in the final draft to ensure protection of women with disabilities including lesbian, bisexual and transgender women.
· 9.9. In order to reflect the diversity of people with disabilities, ILGA-Europe calls for the inclusion of sexual orientation in section dealing with equality and non-discrimination.






� A/Res/48/134.


� Council Directive 2000/78/EC of 27 November 2000, OJ L303/16. Prohibits discrimination on the grounds of religion or belief, disability, age and sexual orientation.


�  ILGA-Europe uses the umbrella term transgender for people whose gender identity and/or gender expression differs from the sex they were assigned at birth. The term may include, but it is not limited to transsexuals, intersex persons, cross-dressers, and other gender variant people. ILGA-Europe is aware that the issues relating to inter-sex people can be significantly different and need to be addressed separately where relevant.


� Sexual orientation is used to depict a person’s sexual and emotional attraction to people of the same and/ or different sex.


� Gender expression relates to the expression of oneself in external presentation and/or appearance through for instance behaviour, clothing, hair-cut, voice, body characteristics.


� Gender Identity is the individual’s gender concept of self, not necessarily dependent on the sex they were assigned at birth. Gender Identity concerns every human being and it is not only a binary concept of either male or female. Please see also:  European Court of Human Rights, Case Goodwin v UK, Application No 28957/95, judgement of 11 July 2002, also:  X, Y and Z v UK (1997) 24 EHRR 143, and: Court of Justice of the European Communities, Case P v. S. and Cornwall County Council, Case C-13/94, Judgment of the Court of 30 April 1996.


� For an outline of the recognition or not of same-sex marriage in other member states of the EU see EU Network of Independent Experts on Fundamental Rights “Avis sur la possibilité de la reconnaissance, par chaque Etat membre, du mariage homosexuel ouvert aux Pays-Bas et en Belgique et le rôle de l’exception d’ordre public international du droit international prive de chaque état membre” Avis du 30 Juin 2003. CFR-CDF. Avis2-2003.


� Author: Claudia Roth. EP Doc. Nr. A3-0028/1994. 


� “Without prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting upon unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.” (emphasis added)


� Article 6 (1) states: “The Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles which are common to the Member States.” And Article 6 (2) states: “The Union shall respect fundamental freedoms, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms…”


� Council Directive 2000/78/EC of 27 November 2000, OJ L303/16. Prohibits discrimination on the grounds of religion or belief, disability, age and sexual orientation. 


� “Article II- 21. Non-discrimination. 1. Any discrimination based on ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.” (emphasis added)


� Article II-7.2 states: “The Union shall seek accession to the European Convention for the Protection of Human Rights and Fundamental Freedoms.”


� On the 28 August 2005, eleven countries have ratified Protocol 12 i.e. Albania, Armenia, Bosnia and Herzegovina, Croatia, Cyprus, Finland, Georgia, The Netherlands, San Marino, Serbia and Montenegro, the former Yugoslav Republic of Macedonia.  The protocol entered into force for those countries on 1 April 2005.


� Communication from the Commission “The Fundamental Rights Agency” COM (2004) 693 final.


� Communication from the Commission on Compliance with the Charter of Fundamental Rights in Commission legislative proposals. 


� A/Res/48/134.


� Directive 2004/38/EC on the right of the citizens of the Union and their family members to move and reside freely within the territory of the Member States (2004) OJ L229/35


� Bell, M. “EU directive on free movement and same-sex families: Guidelines on the implementation process”. Available at � HYPERLINK "http://www.ilga-europe.org/europe/publications/non_periodical/guidelines_on_the_free_movement_directive_october_2005__1" ��http://www.ilga-europe.org/europe/publications/non_periodical/guidelines_on_the_free_movement_directive_october_2005__1�. 


� Council Directive 2000/78/EC of 27 November 2000, OJ L303/16. Prohibits discrimination on the grounds of religion or belief, disability, age and sexual orientation.


� The equality hierarchy has been criticised by the European Parliament on several occasions (a) Resolution adopted on 5 October 2000, OJ C 178, 22.6.2001, p. 184, (b) Resolution adopted on 15 January 2003, T5-0012/2003, (c) Resolution adopted on 4 September 2003, T5-0376/2003 (d) Report adopted on 14 January 2004, T5-0023/2004. On 22 November 2004, Commissioner Spidla announced plans to launch a feasibility study on further EU legislation in the field of non-discrimination in early 2005.


� This terminology is used to refer to crime against gay, lesbian and bisexual people based on their sexual orientation.


� This term is used to refer to crime against transgender people based on their gender identity or expression.


� Article 9 (f) defines acts of persecution as acts of a sufficient serious nature which constitutes a violation of basic human rights and which are of a gender-specific nature.


� Case C-13/94 P v S and Cornwall County Council.


� Article 10 (d).


� Bell, M.  “Protecting LGBT people seeking asylum: Guidelines on the refugee status directive” October 2005. � HYPERLINK "http://www.ilga-europe.org" ��www.ilga-europe.org�. 


� Communication from the Commission European Neighbourhood Policy Strategy Paper COM (2004) 373 Final.


� E/CN.4/2001/94, Paragraph 89 (g).


� See ILGA-Europe’s Report � HYPERLINK "http://www.ilga-europe.org/europe/publications/non_periodical/rights_not_crimes_april_2005" ��“Rights, not crimes: the EU’s role in ending criminalisation of same-sex acts in third countries”,� June 2005, available at � HYPERLINK "http://www.ilga-europe.org" ��www.ilga-europe.org�.





ILGA-Europe enjoys consultative status with the Council of Europe and is a member of the Platform of European Social NGOs.

ILGA-Europe receives financial support from the Stonewall Lobby Group (UK).
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