The European Region

v
o »
llga : of the International
europe Lesbian and Gay Association

After the Framework Directive:

Combating discrimination
outside employment

POLICY PAPER April 2002



og ¢ b
ilga :
europe

The European Region of the
International Leshian and Gay
Association

Avenue de Tervueren/
Tervurenlaan 94/1
B-1040 Brussels

phone +32 2 732 54 88
fax +32 2 732 51 64
info@ilga-europe.org
www.ilga-europe.org

Bank account # 001-3523388-36
Fortis Bank

avenue de Tervueren 124

B-1150 Brussels

IBAN BE46 0013 5233 8836

BIC (SWIFT): GEBA BEBB36A

ILGA-Europe document # 3/2002

Design & Layout: Christian Hogl
(www.creativbox.at)

Printer: Sofadi, Brussels

© ILGA-Europe. Reproduction
permitted, provided that appro-
priate reference is made to the
source.

This Policy
Paper is pub-
lished with the
support of the
European Com-
mission — The European Union
against discrimination. The infor-
mation contained in this publica-
tion does not necessarily reflect
the position or opinion of the
European Commission. It is not
liable for any use that may be
made of this information.




After the Framework Directive:

Combating discrimination
outside employment

ILGA-EUROPE POLICY PAPER
April 2002

Drafted for the Board of ILGA-Europe by
Mark Bell,

Lecturer in Law, University of Leicester



Content

Introduction

1. Why is there a need for another
anti-discrimination Directive?

2. What areas should this Directive cover?

3. How can enforcement of
anti-discrimination law be improved?

4, Conclusions
Recommendations

11

22
26
29



Introduction

In November 2000, the Council of the European Union
adopted the Framework Directive on Equal Treatment in
Employment and Occupation.! This Directive, which
enters into force on 2 December 2003, forbids discrim-
ination in employment on grounds of religion or belief,
age, disability or sexual orientation. ILGA-Europe
strongly supported the adoption of the Framework
Directive as it represented a first, important step for the
European Union in combating the entrenched social
and legal discrimination that lesbian, gay, bisexual and
transgender (LGBT) people face across the Member
States. This paper examines the next steps for the Euro-
pean Union in combating discrimination. In particular, it
argues that there is a clear need for the Union to move
quickly to complement the measures introduced in the
area of employment with further legislation designed to
prohibit discrimination in other spheres of life, such as
healthcare, education and housing.

EU law regards discrimination against transgender per-
sons on grounds of their gender identity as a form of
sex discrimination. This principle was established by the
Court of Justice in the 1996 case of P v S and Cornwall
County Council, where it was held that the dismissal of
an individual following gender reassignment was unlaw-
ful discrimination on the grounds of her sex.? ILGA-
Europe argued for the addition of ‘gender identity’ as a
ground of discrimination in the Charter of Fundamental
Rights, in order to make the protection of transgender
people more explicit and comprehensive. Whilst this
was not adopted in the final text, it is assumed that the
prohibition in Article 21(1) of sex discrimination extends
to discrimination against transgender persons. Whilst
this is the current legal position, in this paper reference
is made to discrimination on the ground of gender iden-
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The Framework
Directive as it
represented a first,
important step for
the EU in combat-
ing discrimination
against LGBT
people.

1 Council Directive
2000/78/EC of 27
November 2000
establishing a general
framework for equal
treatment in employ-
ment and occupation,
0J [2000] L 303/16.

2 Case C-13/94 Pv S
and Cornwall County
Council [1996] ECR
1-2143.



The Charter of
Fundamental Rights

3 see the chapter on
‘equality’ and Article
21 in particular.

4 para 23, European
Social Agenda [2000]
0) C157/4.

5 par. 28, Eur. Ct. HR
(Fourth section),
Salgueiro da Silva
Mouta v Portugal,
Application 33290/96,
21 December 1999,
[2001] 1 Family Court
Reporter 653.

tity in order to be clear where specific reference is being
made to discrimination against transgender persons.

The first part of this paper examines the reasons justify-
ing the adoption of a further Directive. The second sec-
tion considers the areas that this Directive should cover,
with the third section devoted to issues relating to the
effective enforcement of anti-discrimination norms. The
concluding part of this paper examines the steps that
need to be taken to move forward on this new agenda.

1. Why is there a need for another anti-
discrimination Directive?

Respect for the principle of equal treatment and com-
bating all forms of discrimination are cornerstones of
the EU legal system, now clearly recognised as such in
the provisions of the Charter of Fundamental Rights.?
Whilst the Racial Equality and Framework Directives
make an important contribution to the realisation of
these principles across the Union, the EU legal frame-
work on discrimination remains to be completed. This
has already been recognised by the European Council
in the 2000 ‘European Social Agenda’:

‘Social cohesion, the rejection of any form of exclu-
sion or discrimination and gender equality are all
essential values of the European social model ...
growth should benefit all, but for this to be so,
proactive measures, especially in problem districts,
should be continued and stepped up to deal with
the complex nature and multiple facets of exclusion
and inequality. Alongside employment policy, social
protection has a role to play, but it is also neces-
sary to recognise the importance of other factors
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such as housing, education, health, information and
communication, mobility, security and justice,
leisure and culture.”

It is this broader sphere of social policy that is the
focus of this paper. The following section provides a
number of key reasons that confirm the pressing need
for the Union to move beyond the Framework Directive
in order to construct an effective anti-discrimination
policy framework.

(a) Protecting the fundamental right to equal treat-
ment and non-discrimination

Discrimination against LGBT people is a breach of their
fundamental human right to equal treatment and
respect for individual dignity. This is recognised in the
EU Charter of Fundamental Rights, specifically Article
21(1), which states:

‘Any discrimination based on any ground such as
sex ... or sexual orientation shall be prohibited’.

The Charter echoes harmoniously with developments
in the Council of Europe. In 1999, the Court of Human
Rights confirmed that sexual orientation was a prohib-
ited ground of discrimination in the exercise of all the
rights conferred by the European Convention on
Human Rights (ECHR).? It must also be noted that the
Council of Ministers of the Council of Europe has con-
firmed that Protocol 12 of the ECHR® includes protec-
tion against sexual orientation discrimination.”

The Framework Directive implements the right to non-

discrimination in the area of employment. Yet, as
demonstrated above, the Charter and the ECHR recog-

Combating discrimination outside employment

6 Protocol 12 seeks
to create an inde-
pendent and general
right to non-discrimi-
nation, in contrast to
Article 14 of the
ECHR, which only for-
bids discrimination
within the scope of
rights listed else-
where in the Conven-
tion. Protocol 12 was
opened for signature
on 4 November 2000.
To date, only Georgia
has ratified the Proto-
col, but 26 states
have signed it. See
further: conventions.
coe.int/Treaty/EN/
CadreListeTraites.htm

7 Par. 4, Reply to Par-
liamentary Assembly
Recommendation
1474 (2000) on the
situation of lesbians
and gays in Council
of Europe Member
States, 765" meeting,
19 September 2001.
Available at:
cm.coe.int/dec/2001/
765/43.htm
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8 For example, Pearce
v The Governing
Body of Mayfield
School [2001] Indus-
trial Relations Law
Reports 669.

9 Hatred by reason of
an individual’s gender
identity.

10 Recital 11 states

‘discrimination based
on ... sexual orienta-
tion may undermine
the achievement of

the objectives of the
EC Treaty, in particu-
lar ... free movement
of persons.’

11 Law of 21 Decem-
ber 2000 (Staatsblad
2001, no 9) on the
opening up of mar-
riage for same-sex
partners: see further,
K Waaldijk, ‘Latest
news about same-sex
marriage in the
Netherlands (and
what it implies for
foreigners)’, available
at: ruljis.leidenuniv.nl/
user/cwaaldij/www/
NHR/news.htm

nise this as a general right, not confined to any spe-
cific area of life. Above all, the Charter indicates the
indivisibility of economic and social rights. If the Union
is to provide an effective guarantee of equality for all
its citizens and residents, it must act to combat dis-
crimination wherever it occurs.

(b) Overlapping and multiple forms of discrimination

Some individuals experience discrimination on more
than one ground. To take a simple example, a lesbian
might face harassment both because of her gender and
her sexual orientation.® In order to be fully effective,
anti-discrimination law needs to be able to respond to
the needs of the whole person, rather than trying to
compartmentalise different aspects of the individual’s
identity. Unfortunately, the uneven level of protection
against discrimination that currently exists in EU law
prevents an adequate response to persons experienc-
ing multiple forms of discrimination. For example, EU
law as it stands would not permit a landlord to refuse
to rent an apartment to an Asian gay man because he
was of Asian ethnic origin, but he could be denied the
apartment because he was gay. Indeed, a racist land-
lord could thereby legitimise his or her actions by
focusing on another aspect of the individual’s identity.
An essential element of any strategy to combat multi-
ple discrimination is ensuring that there is an equal
level of protection against all forms of discrimination.

It is also evident that combating employment discrim-
ination demands attention to discrimination in associ-
ated fields. For example, it is impossible to separate
equal treatment for LGBT teachers from the need to
combat homophobia and transphobia® in the educa-
tion system in general. Creating an educational envi-
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ronment supportive of equality both for staff and stu-
dents requires attention to wider issues such as the
treatment of homosexuality and gender identity in the
curriculum.

(c) Removing obstacles to freedom of movement

The Framework Directive recognises that discrimination
in the workplace can operate as an obstacle to the free
movement of persons.’® However, individuals moving
to another state can experience discrimination in other
areas of life, outside the workplace, as a barrier to free
movement. For example, if an individual faces discrim-
ination in access to rented accommodation or in
receiving a mortgage in certain states, then they will
be less likely to move there. These barriers are partic-
ularly great for unmarried couples leaving those states
where non-marital partnerships are capable of legal
recognition. In the Netherlands, same-sex couples can
marry since 1 April 2001.! Laws creating registered
partnership (a status conferring most of the rights of
marriage) have been adopted in Denmark (1989), Swe-
den (1995), the Netherlands (1998) and Finland
(2001).*2 In a further group of states, laws have been
adopted that provide for the legal recognition of same-
sex partnerships and a variety of rights, yet falling con-
siderably short of marriage. Such laws have been
agreed in France,’® Germany,'* Portugal'® and in some
regions of Spain.'®

Ultimately, part of the solution to such barriers to free
movement must be for all states to remove discrimi-
natory barriers in access to marriage and to provide
registered partnership laws. States should also intro-
duce a form of mutual recognition for partnerships
concluded elsewhere in the Union. Indeed, the Euro-
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12 gee generally, R
Wintemute and M
Andenas (eds), Legal
recognition of same
sex partnerships — a
study of national,
European and inter-
national law (Oxford:
Hart, 2001).

13 see further, D Bor-
rillo, ‘Le Pacte civil de
solidarité: une recon-
naissance timide des
unions de méme
sexe’ (2001) 3;
Aktuelle juristische
Praxis 299.

14 Eyroletter No 84,
November 2000:
available at:
www.steff.suite.dk/
eurolet.htm

15 Euroletter No 88,
May 2001, ibid.

16 ¢ Salas, ‘The sta-
ble unions law in Cat-
alonia’ in R Winte-
mute and M Andenas
(eds), Legal recogni-
tion of same sex
partnerships — a
study of national,
European and inter-
national law (Oxford:
Hart, 2001).



The link between
poverty and all
forms of discrimi-
nation is well-
established.

17 Resolution on
equal rights for
homosexuals and les-
bians in the EC,
[1994] O) C61/40, par.

18 Above note 4.

19 GLEN and NEXUS
Research Cooperative,
Poverty — lesbians
and gay men. The
economic and social
effects of discrimina-
tion (Dublin: Combat
Poverty Agency, 1995)
88.

20 bid 3.

21 see p. 33, p. 59,
available at:
europa.eu.int/comm/
employment_social/
news/2001/jun/
napincl2001de_en.pdf

pean Parliament has been recommending states take
similar measures since 1994.1” Whilst there is a clear
trend of progress across Europe in this direction, in the
shorter term, an important contribution to reducing
these obstacles to free movement would be the prohi-
bition of sexual orientation and gender identity dis-
crimination, including discrimination against same-sex
partners, in all areas of life.

(d) Promoting social inclusion

The European Social Agenda adopted by the European
Council in December 2000 places considerable empha-
sis on tackling poverty and promoting social inclu-
sion.'® The link between poverty and all forms of dis-
crimination is well-established. Discrimination margin-
alises groups in society and denies them equal access
to key social goods, such as employment, healthcare,
education and housing. Research in Ireland in 1995
confirmed that LGB people were no exceptions in this
area. Contrary to popular assumptions of gay affluence
based on the notion of the ‘Pink Pound’, the Combat
Poverty Agency found evidence that discrimination in
education, employment, housing and financial services
combined to increase significantly the risk of poverty
for LGB people.’® Moreover, many lesbian women suf-
fered a double disadvantage because of their gender.?°
The link between sexual orientation and social inclu-
sion has also been recognised in the National Action
Plan to Combat Poverty and Social Inclusion by Ger-
many for 2001.2! In the same way that the Framework
Directive is an essential complement to the EU’s
Employment Strategy, a wider anti-discrimination Direc-
tive forms a necessary element of the policy to pro-
mote social inclusion.
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(e) Removing the equality hierarchy

One of the long-standing defects in EU anti-discrimina-
tion law has been the unequal level of protection
against different forms of discrimination. It was hoped
that the inclusive approach adopted in Article 13 EC
would reduce the ‘equality hierarchy’ that previously
existed, however, the initial legal interventions have
only reinforced, not diminished, this phenomenon.
Whilst the Framework Directive forbids discrimination
in employment on grounds of religion or belief, age,
disability and sexual orientation, a separate Directive
was adopted in June 2000 dealing with discrimination
on grounds of racial or ethnic origin. This has a much
broader material scope, prohibiting discrimination in
‘social protection, including social security and health-
care, social advantages, education, access to and sup-
ply of goods and services which are available to the
public, including housing.’??

The Racial Equality Directive is a welcome precedent
for EU intervention in discrimination outside the
employment field. Nonetheless, its adoption without
corresponding measures for other grounds of discrimi-
nation creates an unacceptable gap in the level of pro-
tection afforded to different forms of discrimination.?®
The EU Charter clearly indicates that ‘any’ discrimina-
tion on ‘any’ ground should be prohibited.?* This prin-
ciple is supported by other international human rights
standards. In particular, Article 26 of the International
Covenant on Civil and Political Rights requires all sig-
natories to ensure that the law guarantees ‘to all per-
sons equal and effective protection against discrimina-
tion on any ground’.

Unfortunately, there are already indications that the
Union intends to follow a selective approach in the
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22 prticle 3(1)(e)-(h),
Council Directive
2000/43/EC of 29 June
2000 implementing
the principle of equal
treatment between
persons irrespective
of racial or ethnic ori-
gin, [2000] OJ
L180/22.

23 gee further, L
Waddington and M
Bell, ‘More Equal than
Others: Distinguishing
European Union
Equality Directives’
(2001) 38 Common
Market Law Review
587.

24 prticle 21(1).
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25 European Social
Agenda approved by
the Nice European
Council meeting on 7,
8 and 9 December
2000, [2001] OJ
C157/4.

26 | Waddington,
‘Article 13 EC: setting
priorities in the pro-
posal for a horizontal
employment Directive’
(2000) 29 Industrial
Law Journal 176, 181.

27 “Within three years
of the adoption of
this Directive, the
Council, on a propos-
al from the Commis-
sion and after con-
sulting the European
Parliament, shall
decide, for all the
grounds of discrimi-
nation referred to in
Article 13 of the EC
Treaty, on an exten-
sion of the scope to
at least those fields
defined in Directive
2000/43/EC imple-
menting the principle
of equal treatment
between persons irre-
spective of racial or
ethnic origin’, Amend-
ment 35, European
Parliament Resolution
on the Framework
Directive, 5 October
2000.

extension of legislative protection against discrimina-
tion in areas outside employment. The European Coun-
cil has declared its support for the adoption of a Direc-
tive combating gender discrimination outside employ-
ment by 2003.2> The Commission has also indicated
that it will submit a proposal for a Directive combating
disability discrimination in areas outside employment
by 2003.2¢ ILGA-Europe welcomes and supports these
proposed extensions to the scope of EU anti-discrimi-
nation law. In particular, we note the potential for
enhanced protection against gender identity discrimi-
nation under the aegis of another Gender Equality
Directive, given the broad interpretation of ‘sex’ by the
Court of Justice. Nonetheless, we believe that a selec-
tive approach will entrench the existing equality hier-
archy, as it implies that some grounds of discrimination
are regarded as being more important than others.
There is no obvious justification why discrimination
against women will be forbidden in areas such as
housing or healthcare, but not discrimination against
leshian, gay or bisexual people. Furthermore, the pro-
liferation of multiple pieces of discrimination law is
confusing, not only for service-providers who must
respect the law, but also for citizens who need to be
able to understand and exercise their rights with clari-

ty.

The European Parliament has already expressed its
desire for the wider material scope of the Racial Equal-
ity Directive to be extended to all the grounds found
within the Framework Directive.?” ILGA-Europe sup-
ports this view. We are concerned, however, that
adopting a ‘vertical’ approach (that is, ground-specific
legislation) to the future development of anti-discrimi-
nation law will delay or obstruct swift agreement on
the extension of protection against sexual orienta-
tion/gender identity discrimination. In particular, the
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potential difficulty in gaining unanimous agreement in
the Council to a Directive solely concerned with sexu-
al orientation issues cannot be ignored.

2. What areas should this Directive cover?

The European Union is a body of limited powers and it
can only adopt laws in respect of those subjects that
fall within its competences. The legal foundation for
any further anti-discrimination Directive will be Article
13 EC:

Without prejudice to the other provisions of this
Treaty and within the limits of the powers conferred
by it upon the Community, the Council, acting unan-
imously on a proposal from the Commission and
after consulting the European Parliament, may take
appropriate action to combat discrimination based
on sex, racial or ethnic origin, religion or belief, dis-
ability, age or sexual orientation.

It is important to note that the scope of Article 13 EC
is constrained to the limits of the powers of the Euro-
pean Community. This implies that not every area
where discrimination occurs can be tackled on the
basis of Article 13 EC. For example, matters related to
policing and the criminal law are normally dealt with at
EU level under the aegis of the EU Treaty, a separate
legal framework from the EC Treaty. It seems clear that
combating discrimination by law enforcement agen-
cies, or in the criminal law, must be pursued through
the procedures and instruments provided for in the EU
Treaty, rather than those in the EC Treaty.

Nonetheless, if the ban on discrimination is to be fully
effective it needs to be as broad as possible. In par-
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The legal founda-
tion for any further
anti-discrimination
Directive will be
Article 13 EC.
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The law needs an
in-built flexibility to
avoid the creation
of any potential
‘loopholes’.

28 pdmittedly, in
some cases, same-sex
couples may benefit
from the non-recogni-
tion of their relation-
ships for the purpos-
es of social welfare
entitlements. For
example, in the UK,
certain benefits may
be reduced based on
the level of income of
the partner. Conse-
quently, non-recogni-
tion of one’s partner
can actually increase
personal entitlements.
See Northern Ireland
Human Rights Com-
mission, Enhancing
the rights of lesbian,
gay and bisexual peo-
ple in Northern Ire-
land (Belfast: NIHRC,
2001) 71.

29 | Mee and K Ron-
ayne, Partnership
rights of same sex
couples (Dublin:
Equality Authority,
2000) 21.

ticular, it is difficult to predict the many diverse situa-
tions in which discrimination can arise, and the law
needs an in-built flexibility to avoid the creation of any
potential ‘loopholes’. An example of how an open-
ended ban on discrimination can be reconciled with
the limited powers of the Community is already to be
found in the EC Treaty. Article 12 EC states that ‘within
the scope of application of this Treaty, and without
prejudice to any special provisions contained therein,
any discrimination on grounds of nationality shall be
prohibited.” Applying this approach to a future anti-dis-
crimination Directive, it should provide for a general
prohibition on all forms of discrimination outside
employment, insofar as these fall within the limits of
the powers of the Community.

Alongside this open-ended ban on discrimination, in
the interests of clarity, it will be useful to provide a
non-exhaustive list of areas where discrimination is
specifically prohibited. Naturally, the Racial Equality
Directive provides a relevant example of the types of
areas that need to be tackled. In the following sec-
tions, each of the areas covered by the Racial Equality
Directive are considered for their relevance to issues of
sexual orientation and/or gender identity.

(a) Social protection, including social security and
healthcare

(i) social security

The principal difficulties experienced by LGBT people in
relation to social security lie in the non-recognition of
their partners and other family members, and the con-
sequent denial of benefits.?® Particularly important in
this context is the treatment of unmarried couples by
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state pension schemes. Frequently, benefits such as
‘survivor’s pensions’ — that is, a pension provided upon
the death of a partner — are only available to married
couples.? The need to address this situation is rein-
forced by Article 3(3) of the Framework Directive, which
excludes from its scope ‘payments of any kind made
by state schemes or similar, including state social secu-
rity or social protection schemes’. Alternatively prob-
lems can be experienced in areas such as social assis-
tance with family funeral expenses. Removing discrim-
ination in the area of social security must also be
linked to ending discrimination in the taxation system
against unmarried couples. For example, inheritance
taxes often penalise persons in a non-marital relation-
ship by requiring the payment of tax on inheritance,
where married couples would be otherwise exempt.*®

(ii) Healthcare

Discrimination in healthcare occurs in a number of dif-
ferent contexts. First, discrimination can take place in
respect of specific individual patients. This problem
has been recently highlighted in surveys of LGB people
in several applicant states. The findings included the
following information:

V 13% of respondents in Romania had experienced
discrimination within healthcare institutions;>’

V 10% of respondents in Poland had experienced
discrimination in the healthcare system;*?

V 7.6% of respondents in Slovenia had experi-
enced discrimination in health care services.”

The individual experiences of discrimination included
homophobic statements or actions by healthcare work-

ers and the continued linking of sexual orientation
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30 |pbid 37.

31 ACCEPT, Sexual
orientation discrimi-
nation in Romania —
a survey of violence,
harassment and dis-
crimination against
Romania’s lesbian,
gay, bisexual and
transgender commu-
nity (Bucharest:
ACCEPT, 2001) 24.

32 Lambda Warszawa
Association, Report
on discrimination on
grounds of sexual ori-
entation in Poland
(Warsaw: Lambda
Warszawa Associa-
tion, 2001) 20.

33 3KUC-LL, Sexual
orientation discrimi-
nation in Slovenia
(Ljubljana: SKUC-LL,
2001) 16.
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34 par. 1.5.37, Hattér
Society for Gays and
Lesbians in Hungary
and Labrisz Lesbian
Association, Report
on the Discrimination
of Lesbians, Gay Men

and Bisexuals in Hun-

gary (Budapest,
2001). All the above
four reports are avail-
able from
www.ilga-europe.org

35 SKUC-LL, above
note 33.

3671 Greif, ‘Slovenia’
in ILGA-Europe,
Equality for lesbians
and gay men — a rel-
evant issue in the EU
accession process
(Brussels: ILGA-
Europe) 73; M Mol-
narova, ‘Slovakia’ in
ILGA-Europe, Equality
for lesbians and gay
men — a relevant

issue in the EU acces-

sion process (Brus-

sels: ILGA-Europe) 68.

37 Mobility Interna-
tional, ILGA-Europe
and UNITED for Inter-
cultural Action, Step-
ping Stones and
Roadblocks — project
report, p. 8. Available
at:
www.ilga-europe.org

with a psychiatric disorder. Discriminatory attitudes
amongst psychologists has been identified as a recur-
rent problem in Hungary,>* and 7% of all respondents
in Slovenia had been advised to undergo psychiatric
treatment because of their homosexuality.>® This
reflects evidence from some applicant states of the
inappropriate treatment of homosexuality in the train-
ing of medical professionals, including psychologists.3¢
Although there is less empirical evidence on the situa-
tion in the existing EU states, it cannot be assumed
that similar difficulties do not exist. Lack of awareness
on the part of healthcare professionals is also a com-
mon barrier to transgender people being able to
access healthcare without fear of discrimination.

The family members of LGBT patients may also experi-
ence discrimination if they are not recognised by the
law or by healthcare professionals as part of the
patient’s family or ‘next-of-kin’.3” This can impact upon
visitation rights,>® but also access to information and
involvement in treatment decisions. This is important
both for the patient, so that they are not left isolated,
and for the partner, where the patient is not able to
take decisions for herself or himself. The problems
experienced in this area frequently concern unmarried
partners, but may also include parental rights. If a par-
ent is not recognised as having a legal responsibility
for the child, then this can create barriers to partici-
pating in healthcare decision-making in relation to any
children.

Reproductive technologies are a further area where
many LGBT individuals face discrimination. Laws regu-
lating access to assisted insemination vary consider-
ably within Europe. Assisted insemination for single
women has been prohibited in Austria since 1992,%°
and Denmark decided in 1997 to forbid assisted insem-

ILGA-Europe Policy Paper, April 2002



ination by doctors for lesbians in public hospitals or
private clinics.*°

Whilst the examples above relate to the treatment of
individuals, other forms of discrimination in healthcare
are more systemic. In particular, resource allocation by
healthcare providers can institutionalise discriminatory
patterns in the delivery of healthcare. Health issues
particularly related to LGBT people may not be given
equal priority. For example, the provision of gender
reassignment surgery is an area where there is evi-
dence of overt discrimination in the allocation of
health resources. For example, ex parte A and others*!
concerned a legal challenge to the policy of the North
West Lancashire Health Authority in England, which
designated gender reassignment as a procedure in the
same category as tattoo removal or face lifts, and
hence imposed an almost total exclusion on the allo-
cation of public health funding for gender reassign-
ment surgery in that region. Even where gender reas-
signment is permitted, in some states this is accom-
panied by requirements for sterilisation of the individ-
ual, even though there is no health-related reason why
this should take place.

These forms of discrimination are unlikely to be effec-
tively challenged simply through the provision of an
individual right to non-discrimination in healthcare. For
example, in Hungary, although it is estimated that 84%
of persons who are recorded as HIV positive are gay
men, most health promotion campaigns have excluded
any discussion of homosexuality.“? Individual litigation
is particularly unsuited to challenging discrimination in
the system of resource allocation where the conse-
qguences may only be evident in terms of less health-
care initiatives for LGBT persons, rather than the denial
of treatment to a specific individual. This demonstrates
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38 K Krickler, ‘Austria’
in ILGA-Europe (eds),
Equality for lesbians
and gay men — a rel-
evant issue in the
civil and social dia-

logue (Brussels: ILGA-

Europe, 1998) 32.
39 Ibid.

40s Jensen, ‘La
reconnaissance des
préférences sexuelles:
le modéle scandi-
nave’ in D Borrillo
(ed), Homosexualités
et droit (Paris: PUF,
1998) 264.

41 R v North West
Lancashire Health
Authority, ex parte A
and others [2000] 1
Weekly Law Reports
977.

42 Sandor, ‘Hun-
gary’ in ILGA-Europe,
Equality for lesbians
and gay men — a rel-
evant issue in the EU
accession process
(Brussels: ILGA-
Europe) 32.

15



16

43 see further M Bell,
‘Meeting the chal-
lenge? A comparison
between the EU
Racial Equality Direc-
tive and the Starting
Line’ in | Chopin and
J Niessen (eds), The
Starting Line and the
incorporation of the
Racial Equality Direc-
tive into the national
laws of the EU Mem-
ber States and acces-
sion states (London:
Migration Policy
Group and Commis-
sion for Racial Equali-
ty, 2001).

44 Commission
(1999) ‘Proposal for a
Council Directive
implementing the
principle of equal
treatment between
persons irrespective
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the need for an enforcement strategy that is not con-
fined to facilitating individual complaints, but which
also provides mechanisms for investigating patterns of
inequality.

(b) Social advantages

The Racial Equality Directive includes within its scope
a ban on discrimination in ‘social advantages’.*? This is
a concept that has emerged from EU free movement
law and it has been defined by the Commission as
encompassing ‘benefits of a social or cultural nature
which are granted within the Member States either by
public authorities or private organisations’.** The
breadth of this concept has become evident in EU law
on nationality discrimination, where it has been used
to challenge discrimination in diverse areas, such as
unemployment benefits,*> or public assistance with
funeral expenses.*® Non-discrimination in social advan-
tages is also relevant to LGBT persons. In particular,
the Court of Justice held in 1986 that the right to be
joined by an unmarried partner in another EU state
was a ‘social advantage’.*’ Therefore, prohibiting dis-
crimination in the area of ‘social advantages’ could
provide an important means to promote equal treat-
ment in immigration law (see also point (e) below).

(c) Education

Education is a particularly crucial area in which there is
well-documented evidence of the discrimination
encountered by LGBT students and staff. A 1998 survey
of 307 schools in England and Wales found that 61%
of teachers were aware of LGB students in their
schools. 82% were aware of incidents of homophobic
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verbal bullying, and 26% knew of incidents of physical
bullying accompanied by homophobic abuse. Nonethe-
less, only 6% of schools specifically included homo-
phobic bullying in anti-bullying policies.*® Research in
Ireland confirms this pattern: 57% of gay and lesbian
respondents experienced problems at school, such as
depression, low self-esteem and harassment. 89%
linked these experiences to their sexual orientation.
Moreover, 59% experienced problems in further and
higher education.*’ There is also considerable interna-
tional research demonstrating higher rates of attempt-
ed suicide amongst gay and lesbian youth.>® Clearly,
tackling homophobia and transphobia in the education
system could play an important part in measures to
reduce suicide risks amongst LGBT young people.

As with health, discrimination in education occurs at
both the ‘micro’ and ‘macro’ levels. Some forms of dis-
crimination are directly experienced by individual stu-
dents and teachers. Bullying and harassment are
prominent issues, but other issues to consider include
possible discrimination in admissions, assessment or
in the application of disciplinary procedures. Dress
codes imposed through school uniforms seek to rein-
force rigid conceptions of gender identity. LGBT par-
ents can also encounter difficulties — for example, par-
ticipation in meetings to review student progress — or
alternatively, students with LGBT parents may be vul-
nerable to harassment and bullying by other students
for this reason.

Other forms of discrimination in the education system
are more subtle, but equally influential. In particular,
the representation of homosexuality and gender iden-
tity issues in the curriculum must be considered, with
sexual education being a key area.
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In England and Wales, ‘section 28’ is an unusually
explicit source of discrimination, forbidding the pro-
motion by local authorities of the teaching of the
‘acceptability of homosexuality as a pretended family
relationship’.”! In the long-run, discrimination in the
curriculum is rarely amenable to individual litigation as
a means of redress. On the contrary, there is a need to
focus on incorporating equality considerations in cur-
riculum development and revision. As with healthcare
resource allocation, this implies enforcement mecha-
nisms that go beyond individual complaint procedures.

(d) Access to and supply of goods and services
including housing

Discrimination in goods and services concerns a
diverse range of issues such as access to bars, restau-
rants, hotels, leisure facilities, banking, insurance
schemes, etc. For example, a survey of LGBT persons
in Romania found that 10.6% had experienced discrim-
ination in commercial establishments;*? a similar sur-
vey in Poland found that 20% of respondents had
experienced such discrimination.>® In the Polish survey,
bars, restaurants and hotels were identified as the
most common sites of discrimination.>* The fear of
such discrimination is also reflected in the Polish
respondents — 71% conceal their sexual orientation in
such places in order to avoid discrimination.>®

Access to goods and services is one area where a sig-
nificant number of Member States have already pro-
hibited sexual orientation discrimination. Relevant
legal provisions exist in Denmark, Finland, France, Ire-
land, Luxembourg, the Netherlands and Sweden.>® This
is an area of discrimination particularly central to the
objectives of the European Union, given that the inter-
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nal market is based on the removal of any barriers to
the free movement of goods and services.””

Housing can be regarded as a good (where it is being
purchased), or a service (where it is being rented). LGBT
persons face a range of discriminations in the area of
housing. The risk of discrimination by those offering
property for rent can compel LGBT people to conceal
their sexual orientation when seeking accommodation.’®
Transgendered individuals may be particularly vulnerable
to discrimination where individuals make assumptions
about their gender identity based on their personal
appearance. For those wishing to buy property, discrim-
ination by insurance companies can create obstacles to
taking out a mortgage.”® Once resident in accommoda-
tion, LGBT persons may be vulnerable to harassment.
Research in lIreland in 1995 found that 11% of lesbian
and gay respondents had experienced discrimination in
housing, such as verbal harassment. Significantly, 43%
felt they would experience such harassment, if people
living in their vicinity knew their sexual orientation.®®

Succession to a tenancy following the death of an
unmarried partner can also be problematic. This is
highlighted in a case pending before the Court of
Human Rights, Karner v Austria. Mr. Karner shared a
flat with his gay partner in Vienna from 1989 until
1994, when his partner died. The landlord sought to
terminate the tenancy, which was originally agreed
with Mr. Karner’s partner. The Austrian Supreme Court
found in favour of the landlord and terminated the ten-
ancy. Although the Austrian Rent Act allows for succes-
sion to the tenancy by a ‘life companion’, this was held
not to cover a same-sex couple. The Court of Human
Rights has accepted that there is an admissible case of
sexual orientation discrimination potentially in breach
of the Convention.®!
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Finally, older LGBT men and women can experience
problems in finding residential care or sheltered
accommodation that recognises and meets their
needs. To date, there is only one sheltered housing
scheme specifically designed for lesbians and gay men
in Europe. The L A Ries Foundation in Amsterdam man-
ages this and it was created following evidence of sex-
ual orientation harassment in some sheltered housing
facilities.®? Research in North-East England amongst
lesbians and gay men revealed that two-thirds would
prefer mixed (gay and straight) accommodation,
whereas one-third sought single-sex accommodation.®>
If an individual was refused access to a residential care
facility on the ground of his or her sexual orientation
or gender identity, then clearly this could be the sub-
ject of an individual complaint. However, the failure to
take into account older LGBT persons in the planning
and provision of such accommodation is more effec-
tively tackled through focusing on the policy-making
and service-delivery process. Service-providers need to
understand that providing equal treatment requires
specialist information, training and services. Once
again, this reinforces the need to consider comple-
mentary measures to promote equality alongside the
option of litigation.

(e) Immigration

Discrimination in immigration and asylum law is
explored in depth in ILGA-Europe’s Policy Paper on EU
Justice and Home Affairs Policies.®* Essentially, the key
issue is immigration rights for LGBT people and their
family members. EU law as it stands only provides fam-
ily reunion rights for married couples and their other
family members. Yet, the Netherlands is the only state
in the European Union where same-sex couples can get
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married. Therefore, most LGBT families in the Union are
excluded from the family reunion rights conferred by
EU law. ILGA-Europe recommends the inclusion in
immigration law of other forms of legally recognised
partnership that have proliferated recently in the Euro-
pean Union, alongside free movement rights for all
couples based on a durable relationship, and their chil-
dren. Whilst this demands reform of the specific immi-
gration law instruments, anti-discrimination law should
also apply to immigration in general. This would pro-
tect against discriminatory definitions of the family, but
also against incidents of discrimination or harassment
in the administration of immigration law. Immigration
was not included in the material scope of the Racial
Equality Directive, however, it falls clearly within the
scope of the EC Treaty by virtue of Title IV. Hence, there
are no legal barriers to its inclusion in an anti-discrim-
ination Directive.

(F) Asylum

Similar considerations apply to asylum law, which is
also not included in the Racial Equality Directive. Asy-
lum applications based on persecution related to sex-
ual orientation or gender identity demand equal treat-
ment with claims based on other forms of persecution.
Discrimination and harassment related to sexual orien-
tation or gender identity in the implementation of asy-
lum law needs to be prohibited. Finally, many asylum
law instruments, like immigration law, contain discrim-
inatory definitions of the family.®® In particular, family
reunion rights often remain dependent on a marital
relationship, whereas it is not possible for most LGBT
persons in the world to enter into a legally recognised
marriage.
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3. How can enforcement of anti-discrimination
law be improved?

The Framework Directive primarily relies on enforce-
ment of its provisions through individual litigation.
The only exception is the possibility for organisations
with a legitimate interest in enforcing the principle of
equal treatment to intervene in support or on behalf
of an individual complainant.®® Whilst this is a wel-
come provision, it does not provide independent legal
standing for such organisations and the need for an
identified complainant remains. A strategy that
depends purely on individual litigation is unlikely to
be fully effective, particularly for grounds such as sex-
ual orientation and gender identity, where existing
experience in the European Union suggests individual
litigation levels are likely to be low.®” This weakness
in the Framework Directive needs to be addressed in
any future anti-discrimination Directive. Specifically,
there are a number of measures that should be adopt-
ed: creation of equal treatment bodies; independent
legal standing for organisations; and positive duties
to promote equality.

(a) Creation of equal treatment bodies

One of the most glaring differences between the Racial
Equality Directive and the Framework Directive is the
absence in the latter of any obligation on Member
States to establish bodies for the promotion of equal
treatment. In contrast, the Racial Equality Directive
requires states to designate such bodies, which may
be part of other national human rights agencies.®® The
equal treatment body must, as a minimum, provide
independent assistance to individual victims of dis-
crimination, conduct independent surveys concerning
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discrimination and publish independent reports and
recommendations on discrimination. Neither the Com-
mission nor the Council have convincingly explained
why victims of racial discrimination are in greater need
of institutional assistance and support than victims of
discrimination based on sexual orientation, age, dis-
ability and religion or belief. Moreover, the Council
Common Position on the proposed amendment to the
1976 Equal Treatment Directive includes an obligation
on states to establish such bodies to assist victims of
gender discrimination.®’

At the national level, there are already a number of
examples of best practice on sexual orientation and
gender identity discrimination. In Sweden, a specific
Ombudsman for Discrimination based on Sexual Orien-
tation has existed since 1999.7° In the Netherlands, sex
and sexual orientation discrimination fall within the
remit of the Equal Treatment Commission, which was
created in 1995.”! In Ireland, the promotion of equal
treatment (including irrespective of sex and sexual ori-
entation) is included in the remit of the Equality
Authority.”? The Irish Office of the Director of Equality
Investigations deals with individual cases of discrimi-
nation.”® Finally, it should be noted that the Belgian
government is proposing to extend the remit of the
Centre pour 'Egalité des Chances et la Lutte contre le
Racisme to cover a wider range of discriminatory
grounds, including sexual orientation.”* The Racial
Equality Directive demonstrates that it is possible to
respect national diversity in the specific organisation of
such bodies, whilst ensuring that all individuals have
a minimum right to institutional assistance throughout
the Union.
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(b) Independent legal standing for organisations

As mentioned above, the Framework Directive does not
permit organisations promoting equality to bring dis-
crimination complaints in their own name (unless the
organisation itself is the victim of the discrimination).
This reduces the potential for a proactive approach to
combating discrimination. For example, in Grant v
South-West Trains,”® an individual employed by a rail
company challenged the denial by her employer of free
rail travel for her same-sex partner, whereas the oppo-
site-sex partners of other employees were entitled to
this benefit. Clearly, this was a practice that did not
only impact on Lisa Grant, but also on all employees
of South-West Trains in same-sex relationships. Rather
than having to wait for an individual to bring this chal-
lenge, it would be more effective to permit organisa-
tions, such as trade unions, to challenge discriminato-
ry practices. Therefore, any future anti-discrimination
Directive should provide independent legal standing
for organisations with a legitimate interest in the pro-
motion of equal treatment, as well as the relevant
equal treatment body.

(c) Positive duties to promote equality

Taking the steps outlined above should make litigation
easier, where this is necessary. It must also be
acknowledged, however, that many issues concerning
equality rights in public policy do not lend themselves
to resolution through litigation. Whereas individual or
group complaints can be an effective means to enforce
the negative right not to be discriminated against,
alternative and complementary strategies are neces-
sary to move towards the enforcement of a positive
right to equality. This parallels closely with the increas-
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ing acceptance of the need to ‘mainstream’ equality
considerations in policy-making; in other words, equal-
ity must be take into account at every stage of policy
formulation, implementation and evaluation.

The Commission has already explicitly embraced the
need for mainstreaming to combat discrimination
based on sex,’® racial or ethnic origin,”” and disabili-
ty.”® Yet, as the Action Programme Decision states ‘the
different forms of discrimination cannot be ranked: all
are equally intolerable.”” One of the main weaknesses
in the current approach to mainstreaming at the Euro-
pean Union level is the absence of any clear framework
for the integration of equality considerations across all
policy fields. Various examples are emerging at the
national level as to how this can be arranged. One of
the most innovative is found in Northern Ireland, where
all public authorities are under a duty in carrying out
their functions to:

‘have due regard to the need to promote equality
of opportunity — (@) between persons of different
religious belief, political opinion, racial group, age,
marital status or sexual orientation; (b) between
men and women generally; (c) between persons
with a disability and persons without; and (d)
between persons with dependants and persons
without.’®°

A detailed framework requires all public authorities
to create ‘equality schemes’ — mechanisms for con-
sultation and evaluation of all policies and func-
tions to ensure respect for the equality duty.®!

Creating a structure through which equality considera-
tions are placed at the heart of EU law and policy mak-
ing is an objective that extends beyond the focus of
this paper. However, the mainstreaming approach
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should also influence any future anti-discrimination
Directive. One example of how this can be achieved is
found within the Council’'s Common Position on the
amendment to the 1976 Equal Treatment Directive. Arti-
cle 1(1)(a) states:

‘Member States shall actively take into account the
objective of equality between women and men
when formulating and implementing laws, regula-
tions, administrative provisions, policies and activi-
ties ...”%2

Similarly, any future anti-discrimination Directive must
impose a positive duty on Member States to promote
equality irrespective of sexual orientation or gender
identity.

4, Conclusions and Recommendations

This paper has set out the reasons why it is necessary
for the European Union to adopt a further anti-discrim-
ination Directive, as well as identifying the key areas to
which this Directive should apply. The experience of
working towards the Framework Directive indicates that
securing consensus on the need for more EU anti-dis-
crimination legislation will take time and persuasion. At
one level, there is an obligation here on national and
European LGBT and human rights organisations to take
the initiative in campaigning for stronger anti-discrimi-
nation laws. However, there are also areas where the
various EU institutions, in particular the Commission
and the Parliament, could provide constructive support
for LGBT groups in achieving this objective.

First, whilst LGBT groups and individuals are quite
aware of the reality of everyday discrimination in areas
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such as housing, healthcare, education and goods and
services, there is a genuine need for further research in
order to build up a clearer picture of the specific prob-
lems experienced in these fields. Projects in these
areas, including empirical research initiatives, should
be supported through the Article 13 Action Programme
and other EU funding programmes. An excellent exam-
ple of the types of projects that could be developed is
the EU-funded GLEE Project on ‘Educational Initiatives
to Combat Homophobia and Heterosexism’.8> More-
over, given that the negotiation of any future anti-dis-
crimination Directive is likely to coincide with the
enlargement of the European Union, it is essential that
funding be provided to support the participation of all
applicant states in such projects.

Second, plans for a specific Directive on Disability Dis-
crimination have been linked with the Commission’s
proposal for 2003 to be the European Year of People
with Disabilities.®* Similarly, 1997, European Year
Against Racism, proved a catalyst for the insertion of
Article 13 in the EC Treaty and the establishment of the
Vienna Monitoring Centre on Racism and Xenophobia.
Given the inclusive and horizontal approach implied by
Article 13 EC to combating discrimination, we believe
that a European Year for Equality would be a highly
constructive initiative at this stage. This would be an
opportunity to promote equality on all grounds, and in
all areas of life, as well as raising awareness that dis-
crimination is not only found within the workplace.
Again, it would be essential that this initiative extend-
ed to all the applicant states.

Finally, ILGA-Europe notes that whereas discrimination
on grounds of sex, racial or ethnic origin, disability and
age have all been the subject of individual communi-
cations and reports from the Commission, no specific
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policy documents exist in relation to discrimination on
grounds of sexual orientation or gender identity. A
comprehensive evaluation of the Commission’s activi-
ties and policy objectives in these areas could provide
greater visibility and clarity for EU anti-discrimination
policy in respect of LGBT people.
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Recommendations

V The European Union must move quickly to adopt legislation
prohibiting discrimination on the grounds of sexual orientation
and gender identity where this occurs outside employment.

V The legislation should apply to all areas falling within the
powers of the European Union, including, as a minimum, social
protection, social security, healthcare, social advantages, edu-
cation, access to and the supply of goods and services, hous-
ing, immigration and asylum.

V¥ The legislation should oblige Member States to establish
equal treatment bodies with a duty to assist individual victims
of discrimination on the grounds of sexual orientation and gen-
der identity. The equal treatment bodies should have the power
to investigate and pursue suspected cases of discrimination.

V The legislation should provide independent legal standing
for organisations with a legitimate interest in the promotion of
equality to challenge discrimination.

V¥V Any body exercising a public function, whether at the nation-
al or EU level, should be under a duty to promote equality, irre-
spective of sexual orientation or gender identity, at every stage
of policy formulation, implementation and evaluation.

V EU funding should be provided to support further research
into the nature and extent of discrimination faced by LGBT per-
sons in areas outside employment.

The Commission should propose a ‘European Year for Equali-

t]

ty’.
V¥ The Commission should present a Communication on the

role of the European Union in combating discrimination on
grounds of sexual orientation and gender identity.
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In November 2000, the Council of the European Union
adopted the Framework Directive on Equal Treatment in
Employment and Occupation. This Directive, which enters
into force on 2 December 2003, forbids discrimination in
employment on grounds of religion or belief, age, disabil-
ity or sexual orientation. It is a first, important step for
the European Union in combating the entrenched social
and legal discrimination that lesbian, gay, bisexual and
transgender (LGBT) people face across the Member
States.

This paper examines the next steps for the European
Union in combating discrimination. In particular, it argues
that there is a clear need for the Union to move quickly
to complement the measures introduced in the area of
employment with further legislation designed to prohibit
discrimination in other spheres of life, such as healthcare,
education and housing.




