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 OMBUDSMAN OF THE REPUBLIC OF LATVIA
To:  The Human Rights and Public Affairs Committee of the Latvian Saeima

The Legal Committee of the Latvian Saeima

On:  Legal regulation of partner relationships

January __, 2012, No. __

In May 2011, the Ombudsman met with members of the Saeima Human Rights and Public Affairs Committee and with representatives of non-governmental organisations so as to inform them about the Ombudsman’s strategy for the period between 2011 and 2013.  In addition to the priorities named in the strategy, members of the committee and the NGOs called on the Ombudsman to focus attention on legal regulations of partner relationships.

[1]  Because there are ambiguous public views about this specific matter, the Ombudsman decided, in accordance with Article 14 of the Law on the Ombudsman, to establish a consultative council on the subject of legal regulation of partner relationships.  Members of the Council are professional attorneys and representatives of NGOs, and they have been asked to evaluate proposals on these regulations, as well as to decide on whether existing normative acts should be amended.

Members of the Council include experts from the Institute of Women’s Rights, the Latvian Bar Association, the Mozaīka association of LGBT people and their friends, the Latvian Human Rights Centre, the Providus public policy centre, the Moral Revolution Fund, the Latvian Brotherhood of Orders, the Marta resource centre for women, as well as legal experts from the University of Latvia, the Rīga School of Law and the Rīga Stradiņš University, and representatives of the National Police.

The Council has met twice to hear expert views about the need to implement legal regulations of partner relationships in Latvia.  Most of the experts argued that Latvia does not need separate legal regulations concerning homosexual partner relations, because such regulations would essentially be compared to the institute of “marriage” that is protected by Article 110 of the Latvian Constitution.  Instead, most experts pointed to a broader range of problems, applying the discussion, too, to couples of opposite genders who are living together without being married.  According to statistical data, the percentage of children born out of wedlock during the past 20 years has increased from 17% to 45%.
  Members of the Council argued that at a time when Latvia is suffering increasing demographic problems (a low fertility rate, major emigration, aging of the population), it is important to strengthen the value of the traditional family, facilitating increases in the fertility rate and ensuring stable living conditions for the people of Latvia.

On the other hand, members of the Council also insisted that the security and stability of every individual in society is important, adding that the timeliness of the issue indicates that there is a specific group in society which does not feel safe and protected in Latvia.

The majority of Council members believe that it is possible to regulate the relationship between two people who live together under the auspices of existing legal norms, including the issue of the material rights of the children of such people, but they also added that attention must be devoted to individual legal norms which apply to personal relationships.

Cited as positive examples in this regard are amendments to the Law on Criminal Procedure which were adopted on March 12, 2009, and took effect on July 1 of the same year.  The amendments introduced the concept of “near relations” to describe the person with whom a specific individual is living and with whom the individual has an undivided household, thus comparing such a person to a spouse or a close relative.  Similarly, Article 1672 of the Administrative Process Code and Article 48 of the Criminal Law speak to people apart from relatives and spouses with whom the relevant individual is or has been in an unregistered marriage or with whom the individual has a common (undivided) household.
[2]  Given the vast interest and desire among members of the public, the mass media and various NGOs to take part in the work of the consulting council, the ombudsman invited all interested parties to a public discussion, asking them to answer the basic question of how to protect the rights of all groups in society related to partner relationships, including those who have not chosen the classical method of marriage to deal with legal consequences.

During the public hearings, the ombudsman heard diametrically opposing views about these issues.  There were those who called for the strengthening and support of traditional families because of the critical demographic situation which prevailed in Latvia, creating favourable circumstances for an increase in the country's fertility rate.  Others called for equal protection of rights for all people, respecting reality and pointing to the high percentage of couples in Latvia who have not registered their life together.  There were also more radical suggestions in the process – eliminating homosexuality altogether as a moral and ethical offence and a degrading lifestyle, or else to classify homosexuality as a disease.

[3]  Upon joining the European Union, Latvia limited, to a certain extent, its sovereign rights by taking on the obligation of achieving harmony between national legal norms on the one hand and the legal system of the founding treaties of the European Communities on the other.  Sexual orientation was enshrined in the 1997 Amsterdam Treaty as one of the issues with respect to which discrimination is banned.
  The preamble of the European Union’s Charter of Fundamental Rights states that the nations of Europe are working on ever closer union amongst themselves, and Article 21.1 of the Charter states that “any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, birth, disability, age or sexual orientation shall be prohibited.”
  This means that one of the declared values of the member states of the European Union is a ban on discrimination, including discrimination that is based on sexual orientation.
On June 24, 2010, the European Court of Human Rights handed down a ruling in the case of Schalk & Kopf vs. Austria, writing that “since 2001, when the decision in Mata Estevez was given, a rapid evolution of social attitudes toward same-sex couples has taken place in many member States.  Since then a considerable number of member States have afforded legal recognition to same-sex couples.  Certain provisions of EU law also reflect a growing tendency to include same-sex couples in the notion of ‘family’.”

There are seven European nations at this time with legal regulations which permit same-sex marriages – the Kingdom of Belgium, the Republic of Iceland, the Kingdom of the Netherlands, the Kingdom of Norway, the Republic of Portugal, the Kingdom of Spain, and the Kingdom of Sweden.
  Another 15 European countries recognise registered partnerships for same-sex couples.

Directive No. 2004/38/EC of the European Parliament and Council speaks to the right of EU citizens and their family members to travel freely and live in member state territories.  This amended Regulation No. 1612/68/EEC and repealed Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75.34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC, and 93/96/EEC.
  In Paragraph 5 and Article 2, the definition of “family members” is expanded to include not just spouses, but also to similar partners “with whom a citizen of the Union has concluded a registered partnership, doing so on the basis of the legal acts of a member State, provided that the legal acts of the recipient member State speak to registered partnership as being equal to a marriage and other terms in the relevant legal acts of the recipient country are also satisfied.”
On October 11, 2004, the Constitutional Court of the Republic of Latvia handed down Ruling No. 2004-02-0106, in which it analysed the concept of “family,” as enshrined in Article 110 of the Latvian Constitution in light of rulings from the European Court of Human Rights.  The court ruled that the “concept of ‘family life,’ as discussed in Article 8 of the Convention on Human Rights and Fundamental Freedoms does not apply exclusively to a family that is based on a marriage.  The concept of ‘family’ in this norm is not linked exclusively to relationships that are based on marriage, it can also include other de facto ‘family’ ties in such cases as the parties are not married (see the ECHR ruling in the case Keegan v. Ireland, 44.§).  In interpreting the concept of ‘family life,’ the European Court of Human Rights points out that biological and social reality is of priority in comparison to legal presumption (see the ECHR ruling in the case Kroon and Others v. the Netherlands 40.§).”

[4]  Sociological studies tell us that the majority of people in Latvia oppose the recognition of homosexual relationships.  In formulating their attitudes toward homosexual people and homosexual relations, 23.2% of respondents agreed with the statement that “homosexual people and homosexual relations are to be denounced,” 27.6% said that they have no objection against homosexual persons, but nevertheless feel that homosexual relations are unacceptable, 30% said that they do not wish to denounce homosexual people or homosexual relations, and 18.9% had no view on the matter.

Public opinion was also reflected when MPs voted to amend the Constitution of the Republic of Latvia.  On December 15, 2005, Parliament amended Article 110 of the Constitution to state that “the State protects and supports marriage – a union between and man and a woman.”  The amendments took effect on January 17, 2006, and they mean that the Constitution now states what Latvia understands in terms of the concept of “marriage.”

In an annotation to the law, the legislature argued that the amendments were needed because of ongoing threats against marriage and families as traditional values that have emerged in Latvia as part of cultural and historical development.

[5]  Justice Egils Levits from the European Court of Justice has analysed Section 91 of the Latvian Constitution in the context of a ban against discrimination of sexual minorities as one of the criteria in this regard:  “Over the past decades, public attitudes toward it (homosexuality) have changed, and many countries offer legal recognition to homosexual partnerships.  That does not mean, however, that such relations should fully be compared to traditional (heterosexual) marriage in legal terms, because marriage is a “pre-legal” institution which has traditionally emerged in the relevant country – one which the state only recognises as existing, as opposed to constituting it.”  In this context, Levits argues that a good guidepost is a formulation in the 1999 constitution of Switzerland, which speaks to “lifestyle.”  Only when sexual orientation has become a concrete and legally recognised lifestyle can it be seen as a criterion for a ban against discrimination.

In commentary on Article 110 of the Constitution of Latvia, it is stated that “international legal acts which are binding for Latvia do not oblige the country to state that marriage can only be concluded among people of opposite genders.  Neither do they state that marriage can only be concluded between a woman and a man.  Each country has the right to determine the gender of people who get married.”

[6]  On the basis of the aforementioned, the recommendations of members of the Consulting Council, as well as views heard during public debates and in surveys of residents,
 the Ombudsman has concluded that the majority of people in Latvia at this time are not prepared to compare registration of same-gender partnership to the institution of marriage or to accept homosexual relations as a normatively acceptable lifestyle.  Accordingly, the draft law on registered partnerships that has been offered by the association of LGBT people and their friends, “Mozaīka,” and its accompanying draft laws should not be supported.
At the same time, however, the Ombudsman recognises the fact that Article 89 of the Constitution of the Republic of Latvia declares that the state recognises and protects the fundamental rights of every individual, that Article 91 speaks to the principle of equality before the law, and that reality at this time is that there are many couples in Latvia which are not married.  Because of this, the Ombudsman requests amendments to a series of legal acts so as to bring closer the legal protections of unmarried couples, including same-sex couples, to the legal protections of married couples.

The Ombudsman has submitted recommendations on necessary amendments to existing legal norms to the Cabinet of Ministers.  The proposals for amendments of legal norms apply to:

1)  Protection of patient rights, particularly when it is necessary to approve or reject medical treatment or to take decisions on the treatment method if the patient as such cannot take the relevant decision; this applies to Article 7.1 (The right of other persons to agree to or reject treatment) and Article 11.2 (The patient’s participation in clinical research) of the law on patient rights;

2)  Prevention of conflicts of interest:  Article 1.6 (Terminology in the law) and Article 24.1 (Information to be presented in the declaration) of the law on preventing conflicts of interest among government officials, as well as Article 23.2 (Principles for the operations of procurement commissions) of the law on public procurements;

3)  Procedural legal norms, particularly in relation to the right to refuse testimony and to hide or fail to report information when no promise has been made to do so:  Article 164.1 of the Administrative Procedure Code (Persons who can refuse to testify), Article 22 (Hiding or failing to report information when no promise has been made to do so) and Article 303 (Persons not liable for refusing to testify) of the Criminal Law, and Article 107 (Persons who can refuse to testify) and Article 550 (Sacking or rejecting a court bailiff) of the Law on Civil Procedure.
4)  Social rights:  Article 74 of the Labour Law (Compensation when an employee does not do work for justified reasons), Article 20 of the law on compensation for state and local government officials and employees (Support in the case of the death of a family member or dependent), Article 17.5 of the law on national social subsidies (The procedure for awarding an paying social subsidies), and Article 37 of the law on state pensions (Payment of the unpaid pension of a deceased pension recipient and a subsidy for burial purposes).

5)  The right to information:  Article 5.8 of the law on patient rights (The right to treatment) and Article 34 of the law on civil status acts (Persons who are obliged to report on the fact of a death).

Juris Jansons, Ombudsman
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