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Developments In Legal Recognition of same sex relationships

1.
Civil Marriage: International
Civil Marriage is now available to same sex couples in four countries: the Netherlands and Belgium and more recently, Spain and Canada. Access to civil marriage has also been achieved in Massachusetts following a judgement of the State Supreme Judicial Court. The Massachusetts judgement may not stand for long however, as the Bush Administration has endorsed a constitutional Referendum that will define civil marriage as being the union of one man and one woman. This will effectively ban States from enacting legislation to make civil marriage inclusive of same sex couples.
 

The equality case for marriage has been made in a range of legal judgements, policy papers and expert submissions. These, which for language reasons relate mainly to the US and Canada, provide legal and human rights arguments that are interesting from an Irish perspective, especially as Ireland shares the common law tradition of these countries. LGB and other human rights groups have also articulated strong support for civil marriage in the debates and legal processes that have led to civil marriage being opened out to same sex couples. 
The following sections highlight some of the key arguments advanced by the relevant courts and human rights organisations in supporting civil marriage in this respect.. 


1.1
The Case of Massachusetts 

Goodridge Vs the Department Health (2003): In this landmark case the Supreme Judicial Court of Massachusetts held that barring an individual from the protections, benefits and obligations of civil marriage solely because that person would marry a person of the same sex violated the Massachusetts Constitution. In so concluding, the Court enumerated some of the concrete “tangible” benefits that flow from marriage including, but not limited to, rights in property, probate, tax and evidence law. 

The Court also noted that “intangible” benefits also flow from marriage that are important components of marriage as a “civil right”. Marriage ”bestows enormous private and social advantages on those who choose to marry ……..[and] is at once a deeply personal commitment to another human being and a highly public celebration of the ideals of mutuality, companionship, intimacy, fidelity and family”  

Arguments quoted in favour of opening civil marriage to same sex couples included:

“The marriage ban works a deep and scarring hardship on a very real segment of the community for no rational reason”.

“…..the right to marry means little if it does not include the right to marry the person of one’s choice subject to appropriate government restrictions in the interests of public health, safety and welfare”.

“For decades, indeed centuries, in much of this country (including Massachusetts) no lawful marriage was possible between white and black Americans……..“In this case, as in Perez and Loving, [the legal cases which overturned the race ban] a statute deprives individuals of access to an institution of fundamental legal, personal and social significance – the institution of marriage - because of a single trait: skin colour in Perez and Loving, sexual orientation here. As it did in Perez and Loving history must yield to a more fully developed understanding of the invidious quality of the discrimination”.

The Court dealt in turn with arguments put forward by the Mass. Department of Health that prohibiting marriage for same sex couples was justified in that it provided a favourable setting for procreation, established the optimal setting for child rearing and preserved scarce State and private financial resources. For example:

“Our laws of civil marriage do not privilege procreative heterosexual intercourse between married people above every other form of adult intimacy and every other means of creating a family”. 

“Protecting the welfare of children is a paramount State Policy……..But the task of child rearing for same sex couples is made infinitely harder by their status as outliers to the marriage laws”.

“While the laws of divorce provide clear and reasonably predictable guidelines for child support, child custody and property division on dissolution of a marriage, same sex couples who dissolve their relationships find themselves and their children in the highly unpredictable terrain of equity jurisdiction” 

As for immorality:

“Several amici suggest that prohibiting marriage by same sex-couples reflects community consensus that homosexual conduct is immoral. Yet Massachusetts has a strong affirmative policy of preventing discrimination on the basis of sexual orientation”.

Opinion of the Supreme Judicial Court Justices to the Senate (2004). Following the Goodridge case, the Mass. Senate asked the Court to adjudicate on the Constitutionality of a Bill it brought forward which prohibited same sex couples from entering marriage but which allowed them to form civil unions with all the ‘benefits, protections, rights and responsibilities’ of marriage. In another majority judgement, the Court found that the Bill did violate the Mass. Constitution. In reaching this decision the Court notes:

“The dissimilitude between the terms, “civil marriage” and “civil union” is not innocuous; it is a considered choice of language that reflects a demonstrable assigning of same-sex, largely homosexual couples, to second class status”. 

With regard to religious conviction, the Court also accepted that many people hold deep seated religious, moral and ethical convictions that marriage should be limited to the union of one man and one woman. However:

“The Court stated then [in the Goodridge case] and we reaffirm, that the State may not interfere with these convictions or with the decision of any religious to refuse to perform religious marriages of same sex couples”. 


1.2
The Case of Canada
Halpern Vs. Canada (Attorney General of Canada). This is the landmark case in Canada, where the Court of Appeal for Ontario found that the existing common-law rule defining marriage in opposite sex terms infringed the Canadian Charter of Rights and Freedoms. The Court then reformulated the definition of civil marriage as being the “voluntary union for life of two persons”. The Federal Government did not appeal this decision and a Federal Act of Parliament opened out civil marriage to same sex couples in 2005.

The Ontario Court made very strong statements about the inequality that exclusion of same sex people from civil marriage represented:

· “It is our view that the dignity of persons in same-sex relationships is violated by the exclusion of same sex couples from the institution of marriage”.

Equality statements are further elaborated in response to the specific purposes of marriage advanced by the Canadian Attorney General – (1) uniting the opposite sexes, (2) encouraging the birth and raising of children and (3) companionship. For example:

· “the first purpose, which results in favouring one form of relationship over another, suggests that uniting two persons of the same sex is of lesser importance…………a purpose that demeans the dignity of same sex couples is contrary to the values of a free and democratic society and cannot be considered to be pressing and substantial.” 

·  “We fail to see how the encouragement of procreation and childrearing is a pressing and substantial objective of maintaining marriage as an exclusively heterosexual institution. Heterosexual married couples will not stop having or raising children because same-sex couples are permitted to marry. Moreover, an increasing percentage of children are being born to and raised by same–sex couples”.

· “Encouraging companionship between only persons of the opposite sex perpetuates the view that persons in same-sex relationships are not equally capable of providing companionship and forming lasting and loving relationships”.

The Attorney General of Canada (AGC) also claimed that Parliament had chosen particular means to minimise the impairment to same sex couples by the enactment, for example, of an Act that allowed access by same sex couples to all the federal benefits that flow from marriage. Lesbians and gay men, the AGC, asserted, were also free to choose their partners and to celebrate their relationships through commitment ceremonies. On this the Court stated, that same sex couples had not achieved equal access to Government benefits and:

· “Importantly, the benefits of marriage cannot be viewed in purely economic terms. The societal significance of the institution of marriage cannot be overemphasised”. 

· “Allowing same sex couples to choose their partners and to celebrate their unions is not an adequate substitute for legal recognition. This is not a case of the Government balancing the interests of competing groups. Allowing same sex couples to marry does not result in a corresponding deprivation to opposite sex couples”.

The argument continues in some detail. Interestingly from an Irish perspective, is the issue of whether opening civil marriage to same sex couples required a constitutional amendment. This had been put to the Court by one of the intervenor organisations, the Association for Marriage and Family in Ontario. In response the Court stated:

· “In our view, the Association’s constitutional amendment argument is without merit for two reasons. First, whether same-sex couples can marry is a matter of capacity. There can be no issue, nor was the contrary argued before us that Parliament has authority to make laws regarding the capacity to marry…………Second, to freeze the definition of marriage to whatever meaning it had in 1867 is contrary to this country’s jurisprudence of progressive constitutional interpretation”.

And lastly, the competing demands of religious belief:

· “Nor is this the case of balancing the rights of same sex couples against the rights of religious groups who oppose same sex marriage. Freedom of religion under s. 2(a) of the Charter ensures that religious groups have the option of refusing to solemnise same-sex marriages. The equality guarantee however, ensures that the beliefs and practices of various religious groups are not imposed on persons who do not share those views”.

Reference by the Governor in Council concerning the Proposal for an Act Respecting Certain Aspects of Legal Capacity for Marriage for Civil Purposes. In 2003 the Canadian government referred the draft legislation on civil marriage to the Supreme Court to decide among other things, whether the extension of the capacity to marry to persons of the same sex was consistent with the Canadian Charter. The Court found it was consistent and notes that:

“Several centuries ago it would have been understood that marriage should be available only to opposite sex couples. The recognition of same-sex marriage in several Canadian jurisdictions as well as two European countries belies the assertion that the same is true today”. 


1.3
The Practical Case for Marriage

A range of practical advantages have been identified from legal and policy documentation in enacting marriage as opposed to civil unions. In particular:

· Drafting: The benefits and obligations of marriage flow from a vast range of statutes and it is difficult to enumerate these in a single piece of legislation for the purposes of including provision for same sex couples. The UK Civil Partnership Act (2004) in the UK for example, even though it closely follows marriage, has 264 sections and 30 schedules (as pointed out by the Minister for Justice, Equality and Law Reform in his speech to the Film Festival this year). As noted by Lord Evans in a debate on further amendments to the Act in 2005 “I have great sympathy with the officials. They trawled through nine Acts and more than 70 sets of regulations of social security legislation alone, searching for provisions that had to be modified to take account of civil partnerships” (Lords Hansard, 24th October, 2005).

The Canadian Civil Marriage Act on the other hand, which redefines marriage to include people of the same sex, has just fifteen sections and is five pages long - half of which is duplicated in French. However, it should be noted that Registered Partnership legislation in Denmark and Norway (which like the UK includes same sex couples only) are much briefer than the UK legislation. The Danish Registered Partnership Act 1989 for example, simply states that subject to the exception of adoption, “the registration of partnership shall have the same legal effects as the contracting of marriage”. 

· Application of the legislation. The complexity of drafting the legislation has an obvious impact on its application. For example, in a paper on civil partnership legislation in the UK (2003), the Lesbian and Gay Lawyers Association (LAGLA) recommended that registered partnership legislation should closely follow the law of marriage for the sake of simplicity and legal certainty. LAGLA notes that “if a new institution were created with entirely new rules, this would lead to confusion for those considering registration, those advising them and indeed the courts who will have to interpret the law” (2003:5).  

LAGLA has broadly welcomed the enactment of the UK Civil Partnership Act 2004, precisely because its provisions closely follow the rights and obligations of civil marriage. 


1.4
Role and Position of LGB and other Human Rights Organisations



Canadian Human Rights Commission 

The Canadian Human Rights Commission (which administers the Canadian Human Rights Act) has been a strong advocate of opening civil marriage to same sex couples. In a submission to the Canadian Parliament’s Standing Committee on Justice and Human Rights, the Commission stated:
“The role of the Canadian Human Rights Commission in this debate is clear. We are not experts on either the theology or history of marriage. But what we are expert on is discrimination…….The Commission’s role before this Committee, and the value we bring to the table, is to analyse same sex civil marriage through the prism of human rights”. (CHRC, 2003a).

Viewed through this “prism of human rights” the Commission state that:

“From the point of view of human rights law, practice and policy, homosexuals are being denied a fundamental personal choice because of their sexual orientation. To the Commission this is discrimination” (CHRCa), 2003).
The Commission made equivalent statements, in its role as ‘Intervener’ to the Court of Appeal of Ontario in the landmark case of Halpern Vs. Canada (CHRCb) and as ‘Intervener’ to the Supreme Court when the Canadian Government referred its proposal to enact civil marriage for same couples (2003c)-both referred to above


Brief of the Amici Curiae Internal Human Rights Organisations and Law Professors. 2003. 
This Brief was prepared for the Mass. Supreme Judicial Court by fifteen human rights organisations and 21 law professors. The organisations include International Lesbian and Gay Association (ILGA), ILGA Europe, ILGA North America, International Lesbian and Gay Lawyers Association and Human Rights Watch. The layers include Kees Waaldijk (who has written extensively on LGB equality and legal issues in Europe [see next section]) and Professor Robert Wintemute, who has acted as Amicus Curiae for the European Court of Human Rights on behalf of ILGA Europe. 

All of these organisations and individual organisations clearly favour access to civil marriage as being the preferred equality outcome for LGB people. They state that:

“In constitutional systems recognising a power of judicial review, separate is presumptively not equal”.
In support of this equality principle they further note that:

“Experience in other countries confirms the Court’s earlier judgement [Goodridge] and undercuts arguments that the equality principle is consistent with a separate-but-equal regime such as civil unions”.

And:

“A civil union is not the same as civil marriage, just as the United Kingdom’s granting the vote to women in 1918, but only at the age of 30, was not the same as the existing right of men to vote at the age of 21”. 


2.
Civil Partnership and Rights of Cohabitees: International

Some form of Registered Partnership or Civil Union for same sex couples is now in place in a range of countries (mainly Western Europe, North America and countries such as New Zealand and a number of States in Australia). Same sex couples also have rights under unregistered cohabitation arrangements in many of these countries and also in countries such as South Africa, Czech Republic, Croatia, and Israel (See the attachment from Stonewall for a full list of countries in which such arrangements are in place). 


2.1
Legal Consequences of Different Models of Recognition

The entry criteria and legal consequences of different legal models vary significantly. The complexity of this variance is most comprehensively illustrated in a recent study which was presented at the ILGA Europe Conference in Paris. Entitled More or Less Together: Levels of Legal Consequences of Marriage, Cohabitation and Registered Partnership for Different (Waaldijk, 2005), the study covers nine European countries and provides a useful list of the legal consequences of marriage, registered partnership and cohabitation rights and responsibilities in a number of key areas.  For example, in relation to parenting, ‘levels of legal consequence’ include:

· When a female partner gives birth, both partners automatically become legal parents (in no country and under none of the three models of recognition did this occur for same sex partners).

· Medically assisted insemination is lawful for women in such a relationship (Open to married opposite sex couples in all countries, but not to same sex couples in all countries or under each model of legal recognition). 

· When only one partner is the parent of a child, both partners can have parental authority or responsibilities during their relationship (Again differences across countries and legal models – for example this was a legal consequence of marriage for same sex couples in the Netherlands but not in Belgium).

· Partners can jointly adopt (A consequence of marriage, registered partnership and of cohabitation for same sex couples in the Netherlands but only allowed for same sex couples in one other country: Sweden under registered partnership).

· One partner can individually adopt a child (Much more widely available to same sex couples under the different legal arrangements).

· Partners can jointly foster a child (Again more widely available to same sex couples).

Other areas explored in some detail include the material consequences of the different legal models in private law, positive and negative material consequences in public law (eg tax advantages and disadvantages) and other legal consequences such as use of surname, immigration etc.). 

By enumerating the legal consequences in this way, the Waaldijk study provides a useful means of identifying continuing inequalities, whether they are intended (eg where the exclusion of same sex couples from particular provisions eg joint adoption, are explicitly stated in partnership or civil marriage legislation) or unintended (for example, where exclusions are linked to gaps arising from the complexity of trying to mirror the rights and obligations of marriage in a new legal institution). 

Brief of the Amici Curiae Internal Human Risght Organisations and Law Professors. To the Mass Supreme Judicial Court 2003  This Brief, as noted above, was prepared for the Mass. Supreme Judicial Court in its landmark judgement on civil marriage (see above). The Brief provides an interesting overview of international developments, noting that a majority of States outside the United States that had created new institutions (requiring formal registration) had made access non-discriminatory in that new institutions were open to all unmarried couples, different or same sex. On the otherhand, a number of other legislatures (eg Germany, Denmark, Sweden, Finland, Norway and Switzerland) had created new institutions for same sex couples only. These institutions, it is noted “are in fact ‘separate’ and not even equal” because they do not grant the same rights and duties of civil marriage” (2003: 40).

Discriminatory institutions, it is noted, run counter to the broad trend of human rights law, which is the “elimination of sexual orientation discrimination with regard to a couple’s choice of whether or not to seek legal recognition for their relationship, and what form that this legal recognition will take (2003: 41)”
. This trend, it is stated, is most advanced with regard to legal recognition of de facto, informal or unregistered cohabitation. The Netherlands is then presented as being the country which exemplifies the end result of this international trend; where all choices with regard to legal recognition of relationships are equal for all couples, including civil marriage.


2.2
UK Civil Partnership Act 2004

As noted, the latest country to have bucked the international trend identified in the Mass. Brief is the UK, with the enactment of the Civil Partnership Act in 2004, which is open to same sex couples only. The Act, which comes into force in December 2005 (including in Northern Ireland) allows for a whole set of rights and obligations equivalent to marriage
. In relation to children for example, civil partners can jointly adopt and a civil partner can also acquire parental responsibility for his or her civil partner’s child in the same way as a person who is married to the parent of a child (but is not that child’s parent). Obligations then include the requirement of a civil partner to provide reasonable maintenance to their civil partner and children and civil partners will be evaluated in the same way as spouses for child support. 

Rights and obligations also arise in relation to:

· Protection from domestic violence;

· Exemption from testifying against each other in court;

· Next of kin rights;

· Equitable treatment for the purposes of life assurance;

· Employment and pension benefits;

· Recognition under intestacy rules;

· Access to fatal accidents compensation;

· Recognition for immigration and nationality purposes;

· Exemption from inheritance on a partner’s home;

· Overseas legal status treated as civil partners in the UK.

Civil partnership is only available to people of the same sex, who are not related to a “forbidden degree” and who are both age 16 and over. 

Discriminatory aspects of the Civil Partnership Act, including discrimination against both same sex and opposite sex couples, have been hotly debated in the UK. While some LGB groups and human rights organisations have been critical of the enduring inequality of a ‘separate-but-equal’ institution, others have welcomed the very close analogy to marriage of the various rights and obligations. 

Issues of discrimination have been raised by among others, the House of Lords, House of Commons Joint Committee on Human Rights (Civil Partnership Bill, Fifteenth Report 2003-2004). Here the Committee refers to the Government’s statement that it does not regard the inability of same sex couples to marry as incompatible with the European Convention on Human Rights. The Committee accepted that this was in accordance with current Strasbourg jurisprudence. It noted however, the Karner v. Austria judgement of the ECHR which established in case law that a difference of treatment based on sexual orientation is covered by Article 14 of the Convention. The Court also found that where differential treatment on the basis of sexual orientation is proposed, there is a need for particularly convincing and weighty reasons to justify it. 

The Committee did not make any statement as to whether the Government had made a ‘convincing and weighty reason’ to justify the continued exclusion of same sex couples from civil marriage. However, it did raise questions about the exclusion of opposite sex couples from civil partnership. The Government, it states, has argued that civil partnership is not incompatible with Article 14 of the Convention because unmarried heterosexual couples, unlike same sex couples, can choose to marry. The Committee refers to Canadian legal judgements which found that many heterosexual couples choose not to marry for reason of conscience and belief (eg because of the historical implications of marriage premised on the treatment of women as property). Being unmarried may also not be a choice of both partners in an unmarried relationship. Both these factors, the Committee noted, called into question the Government’s reliance on “choice” as the justification for not extending the scope of Civil Partnership to opposite-sex couples. 

LAGLA (UK Lesbian and Gay Lawyers Association) agreed with the Government’s approach. It notes: “If an institution were created which offered only partial rights and responsibilities to same sex couples, this would create fresh discrimination against opposite sex couples wishing to obtain some legal recognition of their relationship, but who do not wish to marry” (2003: 3). On the other hand, for LGB people who no not wish to register, LAGLA urged the Government to end discrimination between unmarried opposite sex couples and un-registered same sex couples in areas like domestic violence and inheritance claims. 


3.
Legal REcognition of same Sex Relationships: Key Developments in Ireland
Significant legislative and policy developments in relation to legal recognition of same sex couples: Report of the Equality Authority (2002), the Fine Gael Proposal on Civil Marriage (2004); the Law Reform Commission’s Consultation Paper on the Right and Duties of Cohabitees; and the Civil Partnership Bill (2004). More details on each of these developments are outlined as follows:


3.1
Report of the Equality Authority

In 2002, the Equality Authority published its report Implementing Equality for Lesbians, Gays and Bisexuals. Under the heading of ‘Partnership Rights’, the Authority states that “equality should be the core principle underlying any process of reform of the current laws and social provision with the aim of developing a legal and policy framework based on rights and responsibilities” (2002:28).
The report also states that any system of social and legal rights for lesbian, gay and bisexual (LGB) people must recognise and reflect the diversity of that community. “The different rights and choices of individuals, couples and households need to be respected in a broadly based legal framework” (2002: 28).

In line with these principles of equality and diversity, the Authority states that a legal framework “should cover a range of different situations including legal marriage, registered partnerships and recognised households” (2002:28)

3.2
Fine Gael Civil Partnership
The Civil Partnership policy proposal was launched by Senator Sheila Terry in mid 2004. The policy document proposes a framework, called a Civil Partnership Register that will allow people of the same sex or of the opposite sex to formally register their partnership with the State. Registered couples are then entitled to protections and rights in relation to succession, next of kin, beneficiary of pensions, use of last name, residency, tax, social welfare benefits, workplace entitlements and property. [Would need a legal analysis to assess the exact legal consequences of these proposals and how they compare to those arising under marriage].
The policy document states that Civil Partnership is “not an attack on marriage”. Elaborating on this, it states that the rights of married couples are not lessened in any way. “Marriage”, it states, will continue to provide rights regarding children that Civil Partnership does not provide”. 
Dissolution of Civil Partnership closely follows marriage, with no dissolution being granted to a registered couple unless they have lived apart for a period not less than four of the previous five years.  

3.3
Law Reform Commission
The Law Reform Commission’s Consultation Paper on the Rights and Duties of Cohabitees (2004) is very comprehensive and difficult to summarise in a way that can adequately do it justice. However a number of points indicate the significance of the document in relation to advancing recognition of same sex relationships (in relation to cohabitation that is; the Law Reform Commission does not address the creation of institutions such as registered partnerships). In particular:
· The Commission defines ‘cohabitees’ as “persons who, although they are not married, live together in a ‘marriage like’ relationship”. This excludes parties to a domestic relationship (eg brother or sister) but the Commission takes the view that “’marriage like’ relationships may be between persons of the same sex or of the opposite sex” (2004: 14). 
· In a section on the Constitution and same sex cohabitees, the Commission notes that despite the limits to Article 40.1 of the Constitution (which provides that all citizens shall, as human persons, be treated equal before the law)
, the recent enactment of the Employment Equality Act 1998 and the Equal Status Act 2000, indicates that discrimination on the grounds of sexual orientation would be difficult to justify.
· The Commission also draws attention to the European Convention of Human Rights and the impact of the European Convention on Human Rights Act 2003. It notes that the ECHR has been very reticent about whether Article 14 precludes discrimination on the grounds of sexual orientation.
. However, the Commission does draw attention to ruling of the English Court of Appeal where it was found that in order to be compatible with the Article 14 of the Convention, the Rent Act 1977 would have to be construed as including persons in a same-sex relationship.

Based on this and other analyses of developing concepts and definitions of the ‘unmarried family’, the Commission “takes the view that unmarried cohabitees who live together in a ‘marriage like’ relationship should be entitled to certain rights and duties.” (2004:17). And further, “The Commission takes the view that a scheme should be extended to same-sex as well as opposite sex cohabitees. Furthermore, the Commission is of the view that such an approach does not violate the Constitution and complies with the ECHR” (2004: 18).  

In a chapter entitled ‘Policy Considerations, the Commission describes the growth in extra–marital relationships in Ireland and then policy arguments for and against granting rights and duties to cohabitees. For example, arguments against include:
· The suggestion that cohabitees simply do not wish their rights and entitlements to be legally regulated, and that there should be a place for people who wish to avoid the implications of family law. A variation of this argument, which has been used in the UK, is that opposite sex couples could just marry and that change in this area should be limited to equalising the position of same sex couples. The Commission notes that in response to this it can be argued that many couples do not consciously consider the implications of the failure to get married. 
· Another variation of the argument against is that demand for change comes from the ‘family law establishment’ and that there is not a significant public demand for change. In support of this view, the Commission notes that in countries where cohabitees are permitted to register their relationships, the number of registrations has been quite low. However, “It is difficult to justify this viewpoint” according to the Commission, “especially in the context of the homosexual community, who have been particularly vociferous in their pleas for reform” (2004: 22). The Commission also notes in this respect, that “where registration is also made available to opposite-sex couples, for example in the Netherlands, a significant minority of the relationships are, in fact, opposite sex”. 
Arguments for recognition of cohabitation, on the other hand include:
· That the law needs to take into account the reality of the declining rate of marriage and the corresponding rise in the rate of extra-marital co-habitation.

· Recognising extra-marital co-habitation would ensure the protection of vulnerable members in such relationships. 
The Commission document finishes with a whole set of recommendations relating to property rights, succession rights, maintenance, social welfare, pensions, taxation health and ‘other miscellaneous issues’. No mention is made of children and a cursory glance of the recommendations does indicate significant other differences with marriage. For example, the Commission does not recommend any change to the Irish Nationality and Citizenship Act to allow for the extension of the arrangements of married partners to cohabitating couples. 

The Commission invited submissions on the evolution of policy in this area and will produce a report by the end of 2005.

3.4
Civil Partnership Bill 2004
The Civil Partnership Bill was introduced to the Seanad by David Norris in 2004. It is nine pages long (including explanatory and financial memorandum) and proposed a legal framework for the recognition of relationships outside marriage, both heterosexual and homosexual. 
The provisions of registration closely mirror those of marriage, although the explanatory memorandum states that the ”registration of civil partnerships does not affect in any significant way the concept of marriage itself, which many regard as an important sacramental function.” The Bill states that “The parties to a civil partnership shall be regarded in law as having the same rights and entitlements as parties to a marriage valid in law under the Family Law Act 1995 and Civil Registration Act 2004” (S6).  
Unlike the Fine Gael registration model, provisions for dissolution of the civil partnership do not mirror the provisions for divorce under civil marriage. Section 7(subsection 2) of the Act states that every dissolution may not be made final before the proscribed period set out in Section 2 (subsection 4): six weeks. The Bill has been returned for redrafting (check this). 

In the debate on the Bill, Michael McDowell, Minister for Justice, Equality and Law Reform welcomed the spirit in which the Bill was offered but rejected many of its provisions. In particular:

· On the core provision  in the Bill (Section 6 stated above, which defines civil partnership as having the same “rights  and entitlements” to civil marriage “, the Minister stated that “advice available to the Government indicate that the section, if enacted into law, would be repugnant to the Constitution and that in particular, it would constitute a breach by the State of its pledge pursuant to Article 41.3.1 of the Constitution”. 

· The Minister also stated that the Bill lacks provisions in relation to duties. “Married people” he notes, “owe each other many judicially enforceable duties such as the duty of maintenance;  a special duty in respect of any home used by them; a duty in respect of children; and many others……..The Bill is silent in relation to all of these matters”.

The Minister also states that “It is doubtful whether there are any advantages to providing in law for an institution for heterosexual couples which mirrors marriage”. But says “The situation, of course, is different for homosexual couples, for whom marriage is prohibited and I want to take this opportunity to put it on the record of this House that the Government are unequivocally in favour of treating gay people as fully equal citizens in our society”. 
However, the Minister goes on to state “that many same sex couples many not want an institution which gives them all the rights, entitlements and duties of marriage…They may want a from of civil partnership which protects certain rights of importance to them.” 

In support of alternative models of recognition for same sex couples, the Minister goes on to quote supportive statements of the Taoiseach and of the Archbishop of Dublin.
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� .	President Bush has supported the Federal Marriage Amendment banning same sex marriage although he does not oppose States agreeing to other arrangements such as civil union or domestic partnership.


� .	The Brief notes two key judgements of international courts in support of this trend. One is Karner v. Austria (2003), a judgement of the European Court of Human Rights which found a decision by Austria’s Supreme Court to deny the right of a man to occupy his deceased partners flat to be against Article 14 of the Convention.  The Court reiterated that differences based on sexual orientation required particularly serious reasons by way of justification. It found that the Austrian Government had not advanced convincing or weighty evidence to support the claim the exclusion of homosexual couples in this instance  was necessary to protect the traditional family unit. In Edward v. Australia, the United Nations Human Rights Committee gave a similar interpretation to the International Covenant on Civil and Political Rights (Brief of Amici Curiae International Human Rights Organisations and Law Professors, 2003: 42). 


� 	It should be noted however, that discriminatory institutions, such as registered partnerships confined to same-sex couples have in some cases delivered more of the key demands of LGB couples than has equality in registered partnerships or recognition of de facto relationships, where access to civil marriage is not available. In the UK and Sweden for example, registered partnerships which are limited to same sex couples bring with them the right to shared parental authority, access to assisted procreation and joint adoption. In France on the other hand, Civil Partnership (PACS), which is open to all couples, brings no filial rights whatsoever.


� .	A Full text of the Legislation, plus documentation of the consultation process engaged in by the UK Government is available on the website of the Women and Equality Unit (WEU) of the Department of Trade and Industry � HYPERLINK "http://www.womenandequalityunit.gov.uk" ��www.womenandequalityunit.gov.uk� The WEU was responsible for the consultation process in formulating the legislation.


� 	The Commission notes that in determining whether a piece of legislation falls foul of Article 40.1 of the Constitution�, the Court will look first at the purpose of the legislation and second at whether it creates an unjust, unreasonable or arbitrary discrimination. This test has proved difficult to apply in practice


� .	No mention is made by the Commission here to Karner v. Austria (2003) where the Court did find discrimination on the basis of sexual orientation to be against Article 14. 


� 	The Minister goes on to mention developments in recognition of same sex couples in civil marriage (Canada etc.), Civil Partnership in the UK and, in Ireland, the proposals of the Law Reform Commission on cohabitation. In the case of the latter he notes that the All Party Oireachtas Committee on the Constitution would be inviting submissions and then bringing forward proposals on Constitutional aspects of legislative change for co-habitants.
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