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Introduction

In the past fifteen years the lesbian, gay, biseand transgender (LGBT) movement
has become global. The movement has managed t@ga@ss to organisations such
as the United Nations (UN), the European Union (BkY various human rights non-
governmental organisations (NGOs) (Rothschild, 2@z, 2006; Swiebel, 2009).
The success of the LGBT movement in these inteynatiorganisations is still
subject to some debate. Swiebel (2009) outlinesggons for the successful
entrance into the EU over the UN, whereas Saiz§ZB¥) argues that there is more or
less a consensus in favour of LGBT rights at the With only a select few holding
back progress. However, the most recent attemp®@8 at the promotion of LGBT
rights at the UN is evidence of how hotly debatezlgubject still is. The proposal for
a UN declaration on sexual orientation and gendkeamntity was met by stiff opposition
by the Holy See and the Organisation of the Isla@uoference — and resulted in an
opposing declaration, signed by 60 countries, tej@gd. GBT rights as human rights
(Reuters, 2008).

The movement has been far more successful in Euf@béng advantage of
European human rights courts, European integratmohthe strength of civil society,
the LGBT movement has managed to access Europganisations and lobby for
protection of their rights. European organisatierssich as the European Union,
Council of Europe (CoE) and the European Court amih Rights (ECtHR) — now
actively promote LGBT rights. Currently five Eur@wecountries recognise same-sex
marriage, with many more recognising same-sex @nidowever, only three of these
countries were formerly part of the Communist B{Gampaign Against

Homophobia, 2009a).

The purpose of this dissertation is to assessftaet®f European organisations on
the situation of LGBT rights in a laggard statBal’e chosen to use Poland as a case
study for several reasons. Due to levels of smaakervatism and religiosity,
connected to national identity and fears of cultloss, Poland has been hostile
towards the idea of LGBT rights. Discrimination s homosexuals is only
prohibited in employment in Poland, and many LGR)eB have suffered

discrimination because of their sexuality (Grusnska, 2007:96). There are no
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same-sex unions or child adoption for homosexaald,the Polish constitution
(1997) states that marriage is between a man arafrean (Article 18).

The end of communist rule by 1991 provides a stgmioint to assess the effect of
European integration. The period of accessionéd=ld up to 2004, was also
expected to give the EU more power to dictate tmaitions that Poland must meet

in order to become a full member. It was expedbed $ocial tolerance and respect for
LGBT rights would improve after Poland joined thd.BEHowever, between 2004 and
2007, the situation declined as public homopholpiadiitical and religious officials
became commonplace and LGBT marches were bannealttackled by counter-

protesters (O’Dwyer and Schwartz, forthcoming, 204@nesty International, 2006).

This period coincides with the progress of LGBThigjonto the European agenda.
Although the ECtHR was being used to end discritionaas early as the 1980s, it
was not until the ratification of the Treaty of Ateadam in 1998 that the EU was
given the competence to begin to tackle discrinmmabased on sexual orientation.
Both these organisations have progressively bessimmore hard latwon LGBT
rights, although still falls short of full equalityhere have been far more
achievements in Europe when the focus is shiftetds norm creation more
generally? Various reports, resolutions and campaigns coimgirGBT rights —
alongside the limited binding measures - have Ipeemoted with the backing of
international organisations and several more pssive governments. Although this
strategy is more appropriate for tackling the dommal cultural issues that create
intolerance, it is also more vulnerable to opposiin domestic politics. In order to
assess a norm at the European level, this disserfatuses on actions taken by the
European Union and European Court of Human Rigtts will take into account
the level of consensus among their member stav@snfiuch of this permeates the

organisation’s agenda and how strongly it is suigobiby these organisations.

! Hard law refers to international law that is bimgli precise and enforced by a third party. Soft lamv
the other hand, may not be binding, precise andtignforced by a third party (although it can ofte
involve some degree of each). For a full assessofenternational law and these terms see Goldstein
et al. (2000).

2 A norm is defined as “collective expectations alymoper behaviour for a given identity” (Risse and
Sikkink, 1998:7).
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The methodology of this dissertation comprisesnadapth literature review, NGO
and European Parliament (EP) reports, examples diicgotives issued by the EU,
European Court on Human Rights and European Codrstice (ECJ) case decisions
and open-ended guestionnaires conducted via ewrhifour Polish LGBT activists.
Where these various sources of information are issddtailed in the chapter
structure below. As the information obtained frdra juestionnaires only appears in
chapter four, the introduction to that chapterudes the full methodology of the
guestionnaires and all of the considerations tak&naccount.

The dissertation is structured as follows:

Chapter one, the literature review, will outlinedaassess the existing literature and
theories relevant to this subject. This will coismues such as how the movement is
framed at both the national and international el literature on European

influence. Particular attention is paid to the absation of politics in Europe.

Chapter two is on the situation of LGBT rightste European level. The aim of this
chapter is to assess the level of consensus ap&amarganisations, which particular
issues and rights are established and to whatgstréimey are enforced. This chapter
is split into sections on general norm creation laadl law and uses information from
cases before the ECtHR and the ECJ, directivesdsy the EU and EP reports and

resolutions.

Chapter three will cover the issues in Poland poathe LGBT movement into
context. This chapter covers examples of homophaolRoland and outlines the
reasons behind it. It is based on existing litemtan LGBT rights and identity in
Poland and on NGO reports by Campaign Against Hémbga (KPH) and
International Gay and Lesbian Association Europ&A-Europe).

Chapter four is primarily based on information at¢a through the open-ended
guestionnaires with Polish LGBT activists. It valhalyse the effect the European
organisations have on Poland through the effeckaaf international law on Polish

legislation, and the effects the norm has had titud¢s and levels of tolerance. This
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chapter takes into account how actions at the Eaopevel are received by Polish

politicians and how European links have assistedPtblish LGBT movement.

The conclusion will bring together the various agpef this dissertation and
comment on how effective European socialisationesesn on LGBT rights in Poland

and highlight possible future developments.
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Chapter 1- Literature Review: The emergence of LGBThuman rights and

theories of European influence

There are several relevant issues that have tedsssed in order to place this
dissertation in context. A great deal of literataheady covers how LGBT rights are
framed, both nationally and internationally, and #arious theories of European
integration and supranational influence. The Bisttion will cover the positive and
negative aspects of how the LGBT movement is framtinationally. Then
consideration will be given to how the various asp®f the movement are framed
and how this translates from the international/peem level to within Poland. The
second section will review the literature on Eupéetegration and influence. The
focus of this section will be on the various praassbehind Europeanisation, and

which are relevant to the Poland.

Theories on Rights-Based Discourses

The debate over how to frame the LGBT movementlvegoaround citizenship-
based arguments and human rights discourse. Tétisrsevill focus on the main

aspects of these arguments and their development.

In the last fifteen years the framing of issuetems of ‘human rights’ has become
central to the LGBT movement, especially at therimational level. This takes
advantage of the network of human rights NGOssthatus that human rights
discourse already holds in democratic societiestla@gre-existing human rights
treaties. In the 1990s the LGBT movement managedeocome the barriers of
homophobia, of regarding homosexuality as a disaaddhe general reluctance of
NGOs to take on LGBT issues, to access the matekgaper’ human rights NGOs,
such as Amnesty International and Human Rights W@itertus, 2007:1038). LGBT
rights, framed as human rights, have benefited fnoman rights’ courts
reinterpreting terms such as “sex” to include “s&barientation” and from applying
provisions on freedom of assembly and expressiavagy and discrimination to
cases involving LGBT issues (see chapter two).beement has also benefited
from the access those human rights NGOs enjoytettniational organisations, such
as consultative status at bodies of the UN (Me206y).
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Kollman and Waites (2009:1) outline some of thereaevelopments of LGBT
human rights, such as the Declaration of Monffleérnational Conference on
LGBT Human Rights, 2006) and the Yogyakarta Prilespn the Application of
Human Rights Law in Relation to Sexual Orientatima Gender Identity (2006).
These are both high-profile international documeigaed by human rights experts.
Both documents frame LGBT issues in terms of hungiris and call for states to
end all forms of discrimination against LGBT peopme of the most recent
international developments was the 2008 proposa fdN declaration on sexual
orientation and gender identity (ILGA-Europe, 2Q0B)is proposal, initiated by
France and the Netherlands and signed by 67 stateses on upholding the basic
human rights — protection against execution, teramd unlawful detentidr- and
condemns all violence against LGBT people. Howethés, also resulted in an
opposing statement rejecting LGBT rights as hunigints that was supported the
Organisation of the Islamic Conference and signefibstates (Reuters, 2008). The
Vatican also issued a statement opposing this galmbaiming it “challenges

existing human rights norms” (Holy See, 2008).

Research has already been conducted assessimgaaet iof the LGBT movement in
Europe. In a study on same-sex unions, Kollmanqp6sund that the EU, ECtHR
and a transnational network of NGOs have managerktiie a same-sex union norm
in Western Europe. Interestingly, she found thiirmal processes behind norm
diffusion were more effective than binding mandategosed by the EU and ECtHR
decisions. However this norm is yet to extend thude post-communist European

countries.

Using human rights has been beneficial to the me@venit has helped fostered
alliances with general human rights based orgaorssatbenefited from the status and
legitimacy human rights holds, has facilitated asd® human rights courts, resulted
in the reinterpretation of existing treaties totpod sexual minorities and opened new
doors to international organisations (Mertus, 2@Wwiebel, 2009). However, human

rights discourse can also impose limitations onLB8T movement. Judicial

% Risse, Ropp and Sikkink (1999:2) outline thesktsgs the most basic human rights.
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victories for the LGBT community tend to be basedotions of privacy, freedom of
expression, non-discrimination and self-determoratAlthough this may seem to
cover a variety of issues, it can be restrictiveespect to marriage and child
adoption. There is also still significant oppositio same-sex marriage and child
adoption, even though many human rights treatiesgige for a right to family life.
The ECtHR has been reluctant to make decisiortseiset areas without a consensus

among its member states (European Court on Humgimt$Ri2002).

According to Waites (2009:152) the two terms mashmonly used — sexual
orientation and gender identity — are assumed fixbd characteristic of individuals,
and do not take into account socio-cultural resgitiAttempts to apply these terms
universally risks not covering all forms of expriess(Kollman & Waites, 2009) or
taking into account global cultural diversity (W&st 2009). Mertus (2007) also
highlights some limitations of human rights disg®urin the US the LGBT
movement does not tend to use human rights dise@uws to its association with
distant and developing countries (Mertus, 2007:1050

Citizenship has been a useful concept for the L&®Tement due to the sway it
holds in liberal democratic theory. Shafir and Bry2006) outline the origins and
development of human rights in relation to citizgps They detail the development
of citizenship rights, their expansion to includalcpolitical and social rights, and
their expansion to the working class and minorityugs (Shafir & Brysk, 2006:277-
279). This is based on earlier work, particulangttdone by Marshal (1950), which
claims that citizenship emerges when individua¢ésadbie to make claims against the
state, which then incorporates them into the natioommunity. However, simply
making these claims is not enough, the state heectignise and protect them
(Phelan, 2001:16). Furthermore, social citizensigipts — the right to housing, a
pension, unemployment benefits, education etce-paid for by the state out of a
common fund raised by taxation in order to uphostieendard of living that each
citizen is entitled to as a member of the nati@meahmunity (Shafir & Brysk,
2006:283). Who can be part of this community istal eomponent of who can be a

full citizen.

10
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During the 1990s a significant amount of researak devoted to dissecting the
meaning of citizenship and assessing how it coaldd®d in various ways for the
LGBT community, leading to the creation of the tésaxual citizenship”. The
relationship between sexuality and citizenshipdt&reicted a considerable attention,
which is yet to lead to a single agreed definitddisexual citizenship (Richardson,
2000:105Y* Wilson (2009:75-76) maps out sexual citizenshifeims of rights
claims against the state, allowed by progressamsformation of society to
accommodate for LGBT groups. It builds heavily ba toncept of citizenship

outlined above.

The citizenship framework also encompasses worle donthe public and private
dichotomy — which Wilson (2009:77) criticises asifig to “recognise the complexity
and interrelatedness of sexual politics (a criticighe extends to rights-based
discourses in general). According to Painter antbFh995), the ability to participate
in the public sphere without being victimised ordado feel out of place determines
who can enjoy full citizenship rights. Similariarston (2002), after analysing New
York’s St. Patrick’s Day eventsfound that only those who are allowed to
demonstrate publicly are allowed to be part ofrtaBonal community. This concept
is relevant to the LGBT movement as issues of dageatity are traditionally
private, with sexual minorities often finding itffidtult to enter the public sphere
(Bell, 1995). According to Valentine (1996) the palealm is considered to be
heterosexual and masculine, making it more hostileéGBT displaysFull

citizenship for LGBT people can only be attainecewlthey have equal rights to other

citizens that can be displayed in public withounhgeostracised.

The citizenship-based approach takes the issugefutttan just the granting of rights
by demanding recognition and tolerance in the pudphere. It also appeals to a sense
of community and nationalism, whereas human rigatssometimes be viewed as a
foreign concept alien or even hostile to cultu@les. However, the citizenship
framework faces severe limitations in the inteioadi realm. By their very nature

citizenship arguments are communitarian, not cogiitap. The association with

* For literature on various aspects of sexual ditihép see Bell and Binnie (2000), Richardson (2000)
Phelan (2001), and Wilson (2009).

® Marston believes this parade, a celebration shlidentity in America, to act as a litmus testvidro
can be a part of the community.

11
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nationalism and the society of the nation undersatéempts to apply these values
transnationally. Attempts to create a conceptarignational citizenship have been
undertaken by the EU and the Council of Europe. éle#, according to Checkel
(2001) the concept of European citizenship is sdtther weak as Europeans still
identify more with their home nation than the coatit. This is particularly strong

with the Polish case, which will be assessed iptdrahree.

Both the human rights and citizenship frameworkgehaeen important to the LGBT
movement. Whilst the human rights approach has bdepted at the European level,
citizenship appears to remain the primary methodleyed within Poland — although

there are also examples of human rights discolesw lused.

Theories on European influence

The process of European integration has led tesharaount of literature analysing
and assessing how and why it occurs and what imflié& has on various actors. Alter
(2000) outlines the way in which the European Cotidustice (ECJ) could be used
for progressive change. If used correctly the Etdsrt, the ECJ, could be used to
expand Community law and apply it to member staies/ided the member states are
still in favour of further integration. However, €to the current lack of Community
law concerning LGBT rights and the reluctance ef #CJ to expand it (Stychin,
2003:81), this approach has been limited. Theicatibn of the Lisbon treaty (2007),
which makes the Charter of Fundamental Rights kedgahding, is expected to lead to
an increase in Community law concerning LGBT rigfitsere is already evidence of
this occurring with sexual orientation in the wqikce after the Treaty of Amsterdam
(1997) as is demonstrated in chapters two and.thtesever, as the Lisbon treaty
was only been recently ratified, there has nobgetn sufficient time to assess the

continuation of this process.

The Europeanisation literature, covering how Euaopevels of governance can
influence individual European states, is partidylaseful here. Although
Europeanisation is a rather broad term that indwdkarge portion of the literature on
Europe, scholars such as Mair (2004) and Cowlegpf@ao and Risse (2001) have

taken it upon themselves to define it. They stad it accounts for the creation of a

12
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European level of institutions (political, legaldasocial) that formalise interactions
among actors and exert adaptational pressure oror@orming states. It is part of
this broad theory - the socialisation of politidhat is most relevant here due to its
focus on how European politics influence natior@itigs. This occurs through a
variety of mediums — such as increased interaatitim other European states,
organisations and local activists employing methauts$ lobbying tools from their

European counterparts.

Socialisation occurs when a state’s national paayt odds with the views of the
international community (or regional, in this cagéheckel (2005) introduces three
mechanisms of socialisation that are used to aexjplalicy changes in Europe, and
identifies two types of change. Socialisation iroed as “the process of inducting
actors into the norms and rules of a given commuaitd it can have two outcomes:
the national actor simply rationally adapting tHeshaviour to what is deemed
appropriate by international standards; or theonati actor actually adopting the
norms of the community as their own views (ChecR805:804; Schimmelfennig,
2005). If there is an incentive to adapt, actory oteange their practice by rationally
calculating the consequences of their actions,droaess calledrategic calculation.

If there is long, sustained and intense interadbeveen the actor and the norm
environment, then the actor may adapt his behavowhat is deemed appropriate by
role playing (Checkel, 2005:811). If an actor becomes convirthatthe international
norm is the correct way to act they will adopt tioem into their own identity in a

process calledormative suasion (Checkel, 2005:812; Risse, 2000).

These outcomes are not isolated from one anotleeording to Risse and Sikkink
(1999), states often initially comply due to rasbnost-benefit calculations, then over
time and after engaging with international orgatmses and NGOs they begin to
institutionalise the norm and adopt it into thenroidentity. This implies that laggard
states such as Poland will change their behavewards LGBT rights due to cost-
benefit calculations at first, and will then begmnadopt them into their own national
identity over time. The first two processes are erapplicable to the actions of
politicians, particularly those that engage in Bagan politics, than to societal
attitudes of the general population, as cost-benaltulations tend to be dispersed

among the latter.

13
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In order for normative suasion to take place, maéipnal norms have to permeate
down into the local level. Research by Gordon aadk8vitch (2007) and Merry
(2006) has found that national and local NGOs plagntral role in translating
international human rights norms into local cultukecording to Kollman and Waites
(2009:9) and Risse and Sikkink (1999:4-5), the sss®f NGOs in trying to
implement an international norm depends on the dppities that their home

political structure allows, their access to resear(both national and international)
and the level of institutionalisation the norm laabieved internationally. In this case,

the Polish LGBT movement plays a central role mghcialisation process.

This approach provides a useful framework to asbessnplementation of LGBT
rights in Poland. Due to reasons associated witlomel identity and religion, the
Polish government is rather hostile towards LGRjhts. Change induced by Europe
is likely to occur, at first, as strategic calcidator role playing based on the
minimum change deemed to be necessary or appmpKatmative suasion will take
longer to influence Polish politics. This mechanidepends more on the success of
the Polish LGBT movement — which, in part, is aitlyd=uropean funding and
projects. The next chapter will assess LGBT rigitthe European level and
determine the extent to which they have establisheorm.

14
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Chapter two — LGBT norms at the European level

International co-operation in Europe is stronganthny other region in the world.
The process of European integration over the |agéfrof the 28 century and into

the 2F' has resulted in binding, precise and properlyghgksd supranational law.

Two international organisations in particular ughahd administer European law, the
European Court on Human Rights and the EuropeaorJiihis has placed these
European organisations in a unique position tgppessure on the Polish government

and to help reduce intolerance.

A new norm has emerged in Europe in favour of LGRjhts. The aim of this chapter
is to assess its strength and the issues it cavésgpromoted through both hard law
(European laws that have to be adopted by thetPalithorities) and norm creation
(non-binding measures and projects at the Eurolg¥ahthat attempt to influence
states). Hard, binding law alone is more likelgh@ange only legislation in Poland,
but requires a strong consensus in favour of LGBfits before it can be created at
the European level. This is administered by eitherEU or the ECtHR, although the
latter is significantly weaker as court decisionaa@erning any one country neither set
a legal precedent nor alter the original convenfi¢allman, 2009:43).

Norms are created by hard European law and a yarietampaigns, reports and
other activities promoting LGBT rights. This appchattempts to change attitudes
towards LGBT people in order to induce change,mmsed to forcing legislative
change via supranational power. This encompassddifferent types of socialisation
covered in the literature review. The Polish autres respond rationally to hard
European law administered by supranational orgdarsaand change their behaviour
by either logic of consequences or appropriatenasish, alongside other activities,
is used to attempt to change societal attitudearndsvsexual minorities through
normative suasion (Checkel, 2005:804). Given thatcurrent Polish government is
strongly opposed to LGBT rights, the theory of absation indicates that only hard
law at the European level will be able to induaggdiative change, whilst normative

suasion will have to contend with Polish culturalues.

15
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Currently this norm covers issues such as prohtpgiome forms of discrimination,
legalising homosexual acts, equal ages of consetoth heterosexual and
homosexual sex, ending exclusion of homosexuais the military and recognising
the new sex of a post-operative transsexual, dsedtin the rest of this chapter.
However it is still to fully develop on issues @fnse-sex unions and child adoption.
As identified in the literature review, this norrashdeveloped in Western Europe
through the EU and the ECtHR. As much of Centrdl Bastern Europe was under
communist rule and was somewhat isolated fromrtbrsn development until the

early 1990s, this norm has yet to fully extend wasts.

In order to assess this new norm the first seatitiiook at how the movement is
framed and how the rights are promoted in Europe. Second section will cover
some of the soft law and other methods employdldeaEuropean level concerning
this norm. Although NGOs have been vital to theatiom and promotion of this

norm, this section will focus on activities by the) and the ECtHR in order to set the
basis for assessing the socialisation aspect iptehgour® The final section will

assess binding measures taken at the Europearctawedrning LGBT rights.

The promotion and framing of LGBT rights in Europe

LGBT rights have been far more successfully esthblil in Europe than any other
region in the world. This success is attributethtowillingness of certain
governments to promote the issue, the strengtfGE T and human rights
organisations and their level of participationhe €U, the current state of regional
cooperation in Europe, and due to actors withirohean organisations promoting the
issue (Graham, 2009; Kollman, 2009). LGBT rightgehprimarily been promoted as
human rights, especially after gaining accesseéarthin human rights NGO
gatekeepers in the 1990s (Mertus, 2007:1038).

The concept of human rights is already firmly eksaled in international relations.

Human rights organisations already enjoy accessatay international organisations

® For literature concerning transnational NGO neksand their influence on LGBT rights debates in
Europe see Kollman (2007; 2009) or Sikkink and KE®98) for the importance of transnational
advocacy networks on norm diffusion.

16
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and have experience promoting issues in ways #rateg more support from
democratic societies and apply pressure to pdliéictrs. For example, ILGA-
Europe enjoys consultative status at ECOSOC, jgaation in the Council of Europe
and financial support from the European Commisglio@A-Europe, 2009).
Rothschild (2004:167) states that the three gdaisiman rights reporting are
specifying the abuses, naming the perpetratorsaltidg for a remedy. This method
has already been proven successful by human mgbéhisations in a variety of
issues. The LGBT movement has also benefited flemunique position that the
European Court on Human Rights holds over Europsamber states. This court
holds jurisdiction on any issues that fall under BECHR. It is in an unprecedented
position to uphold human rights and to reintergaehe of the existing clauses in the
Convention to expand its coverage (Moravcsik, 2000)

Human rights courts are able to take advantagetiflds covering privacy, freedom
of expression and non-discrimination (Articles 8,ahd 14, respectively, of the
ECHR) (Graupner, 2005: 110). This means that thBT@&ovement can take
advantage of international human rights treatie=aaly signed by states, as opposed
to pushing for LGBT-specific articles which candignificantly harder to achieve.
Although new treaties are required for achievingcuehte protection, using existing
treaties has proved to be a necessary step towagaltsng an international norm.

Although the human rights approach has been bealeficthe movement
internationally, some progress has been made &uhwgpean level through economic
based rights. Discrimination against homosexuaks eveginally promoted at the EU
as an internal market issue (Swiebel, 2009:28). tDuke economic focus of the EU,
it is not surprising that LGBT rights have founeithstarting point at this
organisation in the internal market. In the lastyears, however, the EU has turned
towards a human rights based approach in ordacitde discrimination in its

member states — culminating in the Charter of Faorefdal Rights being made

binding by the ratification of the Lisbon Treaty42009.

Norm creation and soft law in Europe by the Europdaion

17
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When soft law and other activities are conside@tsitlerable action has been taken
to tackle discrimination against the European LGBMmunity. Although it is not
legally binding, precise or properly delegated thied party, soft law has been
central to creating a European norm (Kollman, 2008)s covers European
Parliament resolutions, reports from the Europeam@ission, campaigns, funding
for local and national NGOs and any activity at Eneopean level that touches upon
LGBT rights. Although the Council of Europe hasteery active in this area
through the ECtHR, this is assessed in the nexiosedue to the binding nature of
ECtHR decisions. To assess this norm the work thé&s done in the area will be
examined. Although other European organisationg l@en central to norm creation,
the EU is now in the most influential position doghe material incentives it offers.
These benefits, such as access to the internaketdukding and voting rights, create
a strong motive for political actors to adapt thmhaviour to EU norms. The

activities of the EU also provide an overview ofavissues are covered by this norm.

Most of the activities by the EU concerning LGBghis are classed as soft law. In
1993 the European Council called on potential Etkssion states to meet standards
on the rule of law, democracy, human rights andotie¢ection of minorities — known
as the Copenhagen criteria (Swiebel, 2002). Thsaumed at helping to secure
democracy in Central and Eastern European courthrié@dad recently experienced
the transition to democracy and the market econdiig also highlighted the EU’s
shift away from a purely economic organisation tocammunity of values’, as
outlined in the Copenhagen criteria in 1993 (Swieb@02).

There have been several European Parliament coeennéports calling for an end to
discrimination based on sexual orientation froneasy as the mid 1980s. The
Scarcialupi Report in 1984 detailed the unequaltnent of homosexuals in the
workplace and called for the Commission to ach@lgh it took until 2000 for this to
happen) (Swiebel, 2009:22; European Parliamen® )19 1994 the Roth Report was
presented to the parliament. It went further th@nScuarcialupi report and called for
equal rights for homosexuals in all areas and il@gaested the Commission to
address the issue of same-sex marriage and clufatiad (Sanders, 2002:19;
European Parliament, 1994). According to Kollmad0@42) a section on sexual

orientation has been included in the annual remortisuman rights of the European
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Parliament since 1994. The issue of equal rightedan these reports has been
partially addressed by the Charter of FundamengiitR in the Lisbon Treaty (2007).
However the fact that the United Kingdom and Polaade both opted out of the
Charter undermines the EU’s stance on LGBT rightsoime extent.

Some of the most recent developments include toendphobia in Europe’
resolutions by the European Parliament in 2006288Y (ILGA-Europe, 2006;
European Parliament 2006; 2007). They call forrahte discrimination against
LGBT people in Europe and requested that the Cosiamsextend the scope of legal
protection for LGBT people to cover the same atkasracial and gender
discrimination is prohibited in. The second refgoak a more direct approach and
focused its condemnations on particular membeestatcluding Poland. The calls
for new anti-discrimination measures were answbeged proposal for a directive
(CNS 2008/0140), which has yet to be adopted. iBrisvered in the next section.

The EU has also funded publications in order teerawareness. In 1993 they funded
the publication of ‘Homosexuality: A European Commity Issue’ which highlighted
the discrimination homosexuals face in economitifipal and social spheres
(Waaldijk & Clapham, 1993). The European Parliangert the Council also
established a European Year of Equal Opporturfidiedll (2007) which aimed to
raise awareness, recognition, representation apece of various protected

categories, including sexual orientation (Decisi@i/2006/EC).

The EU has also acknowledged that legislation alemet enough to combat
discrimination. Funding as been granted to NGQOwsise awareness and tackle
discrimination to all of the groups mentioned irtiéle 13 of the EC — religion, belief,
age and sexual orientation (Swiebel, 2002). The iBonity Action Programme to
Combat Discrimination was initiated by the Europ&auncil in 2000. It directed
funds to organisations that prevent and combatidigtation (Graham, 2009: 300).
The European Social Fund also funded the EQUALeggatsj which aimed to tackle
discrimination against those seeking jobs andéwtbrkplace. According to Graham
(2009:301) the EU'’s total contribution between 2@0@ 2006 to these projects was

2,847 million euros.

19



0602516

These examples of actions taken by the EU represEntopean soft law norm in
favour of full LGBT rights. The majority of activés here focus on anti-
discrimination. Although some of the European Ramknt reports commented on
same-sex unions and child adoption, these aredssareeveloped at the EU. There
may be a same-sex union norm in Western Europérfigol 2009), but it is yet to
extend to Eastern Europe. The reports issued iktinepean Parliament also outline
the struggle between soft and hard law concernfBB T rights at the EU. Despite a
variety of actors calling for an expansion of légainding law to cover sexual
orientation, a few socially conservative counthese been able to hinder this process
(Kochenov, 2007:489).

Hard Law in Europe

Hard, binding law at the EU generally requires asemsus among the majority of its
member states before it is implemented. The EUEADd were only able to begin
passing laws and judgements on issues relatingxioas orientation after the Treaty
of Amsterdam (1997) allowed it to do so. The ECthH® been able to interpret
existing laws in the ECHR and apply them to caseslving LGBT people for longer
(it began to do so in the 1980s); however it ieofivary to do so if no general
consensus exists on the issue among its membes $Eairopean Court of Human
Rights, 2002). This section will cover laws andesaat the EU and the ECtHR, and

assess what issues are considered binding by Eamdae.

Directives and court cases at the European Union

The European Union has played a vital role forlt&8T movement in Europe.
Although hard law also contributes to norm creatibis assessed here in terms of its
binding nature which forces change in member stdies directives issued by the EU
have authority over national law, just as ECJ decssoverrule national courts. This
is particularly important to the case of Polandjchhoined the EU in 2004 (the
issues surrounding Polish accession to the EUsa@saed in chapter three). The
massive material incentives provided by the EU thiedsupranational power

delegated to it place it in a unique position tduce change. Prior to joining the EU,
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Poland had to meet a certain criteria and incotpdfeeacquis communautaire’ into
national law. This meant that anything set ouhigse criteria had to be met by the

Polish authorities before they could access thefisrof the EU (Swiebel, 2002).

Despite taking longer than the ECtHR to take LGRjhts onto its agenda, the EU
has the potential to do more for their promotioowdver, the EU contains only one
binding provision concerning LGBT rights, althougbw that the Lisbon treaty was
ratified in 2009, this may soon change. The Tredtmsterdam (1997) gave the
Commission authority to tackle discrimination in@oyment and at the workplace.
Based on this, Council Directive 2000/78/EC outlanyg discrimination in
employment based on “religion or belief, disabjlége or sexual orientation”. There
has also been a proposal by the European Commifsiardirective (CNS
2008/0140) aimed at ending discrimination in adlear of life; however it is still

waiting on a final decision by the European Paréatfi

Protection against discrimination based on sexaahtation does not seem to extend
as far as the protection other groups enjoy. Kooh€B007:479) describes this as a
community law hierarchy. For example, the directigainst discrimination based on
racial or ethnic origin (Council Directive 2000/&82) outlaws discrimination in
education, social protection, involvement in orgations, access to goods and
services — as well as in employment. Council Divec2003/86/EC on family
reunification also falls short of ensuring protentfor homosexual rights as homo-
and heterosexual relationships are treated as bdwegently different, with the latter
receiving better treatment (Kochenov, 2007:471je@ive 2004/58/EC also touches
on the issue of same-sex unions, but is still rdtheted. It states that a state has to
recognise the rights of couples in a same-sex @atip only if both the host and
home states have registered partnerships (Koll2@09: 43). Same-sex unions,
therefore, are not treated as being equal to hedgual marriage.

" Theacquis communautaire refers to the entire body of European law. It idels all treaties,

regulations and directives passed by the institstiof the EU, and judgements by the ECJ. Candidates
for membership in the EU are expected to incorgotfsis body of law into their national law prior to
accession. However, due to the vast amount of ¢eer(80,000 pages) tlaequis communautaire

covers, there are discussions over if it is raalfstr accession states to implement everythingemly
(Swiebel, 2002).

® Progress of the proposal can be viewed at
http://www.europarl.europa.eu/oeil/FindByProcnun?ldmg=en&procnum=CNS/2008/0140
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There are a number of reasons for this lack ofgetain. It was only since the
ratification of the Treaty of Amsterdam in 1998tthiae EU had the mandate to
extend protection to LGBT people — which was $itilited to the workplace. Stychin
(2003:79) puts these limitations down to the ecopmarket-oriented nature of
community law, which impedes the rights-based aggitdo social policy at the EU.
However, recent support for the EU protecting dagghts has risen to 64% (of
Europeans polled), indicating that the EU couldibég play a greater role in social
policy (Eurobarometer, 2009:150).

Kochenov (2007) argues that the failure of the ECcreate suitable case-law is the
reason for the lack of legislation protecting séxumorities. It is important to note
here that the ECtHR possesses a special signiécama source of principles for the
ECJ, but is not binding. It is up to the ECJ tooimporate the ECtHR'’s decisions into
Community law as it sees fit. The ECJ has diveffgeh other courts and judicial
bodies, such as the ECtHR and the UN Human Rigbitsriiittee, that have
reinterpreted the term “sex” in treaties to incldsiexual orientation” (Stychin,
2003:77).

The ECJ has refused to grant employment benefttsetegame-sex partners on several
occasions. In the United Kingdom, t@eant v South-West Trains Ltd case in 1998
(C-249/96§ involved an employee of South West Trains beirigsed travel
concessions for her lesbian partner with whom sa®iw a stable relationship (the
company grants travel concessions to opposite agrgys of employees). The ECJ
found that Community law prohibiting discriminatibased on sex did not apply to
this incidence, and ruled in favour of her emplgy&tychin (2003:76) argues that the
rights based approach in the Graase was flawed as it would have distorted the
meaning of sex discrimination claus@sn the case db and Sweden v Council of the
European Union (C-122/99 P and C-125/99 P), the ECJ found thaksse® unions

® Further information on each case can be foundhé&CJ’s online database by entering the case
numbers provided. Available at http://curia.eurepgurisp/cgi-bin/form.pl?lang=en

1 This case was argued on the basis of discriminatio“sex”, not “sexual orientation”. This case
was initiated before the ratification of the TreafyAmsterdam in 1998, and so there were no
European laws prohibiting discrimination based exusil orientation.
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do not equate to marriage, and therefore employlmemefits granted to married

couples do not apply to same-sex unions.

However, since then the ECJ has made some movesdsthe issue of same-sex
unions. According to Kollman (2009:42), the EC&tuin 2008 that employers must
give full pension benefits to the surviving partoéa deceased employee if they were
in a same-sex unioff&dao Maruko v Versorgungswerk der deutschen Buhnen, case
C-265/06). However, this only applies to membetestavith same-sex unions already
in place. Armstrong (1998:462) accounts for th@séations by claiming that the

ECJ is wary of taking it upon itself to extend gwpe of community law. This
highlights tension between the treaties as besighale negotiation between states or
as acting as a European constitutional text — @nghue the ECJ tends to take the

former view.

The Lisbon Treaty (2007) takes LGBT rights furtiemakes the Charter of
Fundamental Rights legally binding, which forbidsadimination based on sexual
orientation in any situation. However, the Unitethggdom, the Czech Republic and
Poland have successfully opted out of this patheftreaty. As the Lisbon Treaty has
only just come into effect there is no empiricaldewce available yet on how it can
be used to promote LGBT equality.

Therole of the ECtHR in the development of LGBT rightsin Europe

According to Moravcsik (2000:218), since the adoptf articles 25 and 46 (to allow
individual petitions and recognise compulsory jdigsion of the court) by all member
states, the ECHR has “established effective supicara adjudication in Europe”.
However, according to Graupner (2005) the ECtHRilklimited to areas where
there is a favourable consensus among its memdeisstt was not until European
states began to move towards LGBT rights in théd$9Bat the ECtHR was able to
do the same. But whilst the Court may have requiregressive change in some
states, the fact remains that many member statesstith hostile towards LGBT
rights at the time. As a result, the Court has lz#a to positively influence the

behaviour of many European states concerning LG@Ts.
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The Court’s rulings do not set a legal precedenit$elf or for other member states;
although they do give some indication of how then€e likely to decide on similar
cases. The Court has been instrumental in creattigropean norm on some LGBT
rights. Although the Convention does not contaiy i@fierence to sexual orientation,
the Court has since reinterpreted it and appliéal lGBT issues — mainly on
provisions on privacy, freedom of expression ana-discrimination. For example,
the 1980s saw the ruling that criminalisation omosexual acts breaches Article 8
ECHR (privacy) Dudgeon v United Kingdom, case 7525/76n addition the Court
has reinterpreted the term “sex” to include “sexar&@ntation”(da Slva Mouta v
Portugal, case 33290/96); granted gay partners the saimis &g non-married,
cohabiting heterosexual couplé&(ner v Austria, case 40016/98); barred the
exclusion of gays from the militarafith & Grady v United Kingdom, case
32377/96); forced the state to change the birttificate of a person who has
undergone sexual reassignment surgé&go¢iwin v United Kingdom, case 28957/95);
granted a person the right to marry a transsexhalwas previously of the same sex
(I. v United Kingdom, case 25680/94); ruled that a homosexual fathetheright to
have access to his daughter from a previous marigS|va Mouta v Portugal,

case 33290/96and ruled that unequal ages of consent for heteral and

homosexual acts is discriminato§utherland v United Kingdom, case 25186/94Y.

These rulings give member states an indicatioroef the Court interprets the
Convention on human rights. They have been suadasddirectly changing the way
a government acts towards sexual minorities in @acticular casé and have also
been used by LGBT organisations to support thewanents and helped legitimise
their demands in the eyes of the general publieséltases can also be used as
lobbying tools by national LGBT movement, as shdwruse of thé&arner v Austria
case in the successful campaign for same-sex umohsstria (introduced at the start
of 2010) (Kollman, 2009:48).

M Further information on each case can be founderECtHR’s online database by entering the case
numbers provided. Available at http://cmiskp.eabe.int/tkp197/search.asp?skin=hudoc-en

2| all of the cases mentioned above the governimesibeen forced to make the necessary changes.
However, there have also been incidences of govemtstbeing reluctant to make significant changes
to the law, instead opting to do the bare minimtihis occurred in th&arner v Austria case, as

shown in the next paragraph.
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However, there are still obstacles to the advastége Court gives to the LGBT
movement. Even in the event of a positive rulingpaernment may still resist
changing national law. In a study involving samg-geions in Austria, Kollman
(2009) found that despite the ECtHR ruling<arner v Austria that it was
discriminatory that a gay man does not have th# tighis deceased partner’s
tenancy (as unmarried, cohabiting heterosexuallesu) this did not lead to any
immediate legislative change. Instead the governmesnsted reforming the law until
it was forced to do so by Austrian Courts, whickdighe Karner ruling to their
advantage (Kollman, 2009:48). So although the ECdHilecision eventually led to
change, it faced tough resistance by an unwilliogegnment. This is an important
example as it shows the obstacles an unwilling gowent can pose, which is
precisely the case in Poland.

Despite the decisions mentioned above, the Coes dot always rule consistently —
which, according to Kochenov (2007:473), is in hre to the inclusion of more
conservative Eastern European judges on the Cqatisl. Therefore the Court may
reverse a decision that had previously upheld L@&BHfts. For example, the Court
refused to acknowledge a post-operative transsesutle biological father of his
child born to his partner through artificial inseration X, Y and Z v United

Kingdom, case 75/1995/581/667), which is inconsistent wigth@ourt ruling that

states have to recognise the new sex of transsef@anhders, 2002:16).

The Court also lags in the areas of child adopdioth marriage. In the casefafette v
France (case 36515/97) the Court refused a homosexuaigheto adopt a child.
The Court decided to leave the decision of adogtidfrance, as there was no
consensus of a homosexual’s right to adopt a @midng other member states
(Kochenov, 2007:488; European Court on Human Rjdi82: section 36). The
Court has made some progress towards the issurarahge and establishing a
family with theKarner andda Slva Mouta cases, but still has some way to go
(Kollman, 2009: 43). As these issues, particulaHid adoption, are still disputed in
many of the member states, the Court seems ungyiiiract.

Graupner (2005:125) also points to the cost of sging the court, saying that “the

Court regularly does not award to (successful)iappts all of the costs and expenses
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the application procedure incurred”. This can edelthose who are not wealthy from

accessing their rights under the ECHR, unless aigealhuman rights organisation.

These examples have shown that the ECtHR is alitede states to recognise LGBT
rights. However, when it comes to same-sex unioschild adoption, binding
measures by the court have been extremely limiketiman (2009) has shown that
the ECtHR has been used successfully to lobbyHfange by local actors through the
process of normative suasion. Although the orig@ahvention remains unaltered,
and individuals would need to take similar caseh¢oECtHR for a similar binding
decision, previous decisions have been used agilaplools and to persuade
domestic courts on how the ECtHR would probablg itib case went that far.
However this is also limited by the ECtHR'’s incatsancies. In cases where the
ECtHR makes a decision, states tend to abide dsieategic calculation (they would
suffer reputation costs and possibly material castee EU). However, Court

decisions have been used more generally as ptre oformative suasion process.

These measures cover the hard law approachest@ak&BT rights in EU.
Community law has focused on preventing discriniamabased on sexual
orientation, but has fallen short of fully addregsall areas of discrimination, same-
sex unions and child adoption due to the needrdanimity to pass binding directives
and the reluctance of the ECJ and the ECtHR to ptem potentially controversial
issue. Although hard law provisions may appearetodrrow they have been
successful at inducing change in several Europeantades, including Poland. Some
of these hard laws have resulted in socialisatiarstrategic calculation. Actors in a
country respond rationally to European law and gleaheir practice, not their
attitudes, appropriately, or risk punishment. Athvdecisions by the ECtHR,
Community law also has the potential to resultonnmative suasion socialisation

through prolonged exposure and participation irojaan politics.

This chapter has shown the successes and limisatibthe LGBT movement in
Europe. On the hard law side LGBT rights enjoy stxa&ic protection, but lack full
coverage. Due to several Polish contextual faciaténed in the next chapter, it is
these hard laws that will have the most directatféam forcing legislative change. The

soft law norms, although significantly weaker, arere inclusive to LGBT rights.
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These soft law activities are vital to achievingigity through awareness raising and
other positive programmes. However, they are maheerable to domestic factors. In
countries more hostile to LGBT rights their potahtor any quick solution is

reduced. The next chapter will outline the situatd LGBT rights in Poland,

focusing on the negative factors that have soughtduce the impact of the European

norm.
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Chapter three: Putting LGBT Rights in Poland into Context

The aim of this chapter is to put into context LGBJhts in Poland, where
homophobia appears to have been more prevalentrthmany other European
countries — particularly EU member states (Koche26@7). During the communist
era the LGBT community only existed in friendshmpyps and through the
circulation of an underground newsletter (Gruszekgn 2009a:315). The Catholic
Church and Christian-Catholic societal values remaistrong during thi period
despite efforts by the communist regime to suppifess. Furthermore since the
collapse of communism, Catholicism has become aadenet of Polish identity
(Zielinska, 2000; Marody and Mandes, 2005). Thergjth of these values during the
communist era and their re-emergence since has Rl society very socially

conservative and hostile towards LGBT rights.

Since the transition to democracy in the early 599@ssure has been applied to
Poland by European organisations and NGOs to conformore Western European
standards on LGBT rights (Graff, 2006), such ase¢huighlighted in chapter two.
This process has accelerated during the 2000slasdParepared for accession to the
EU, finally joining in 2004. As the previous chapkeghlighted, the EU is in a rather
unique position to apply adaptational pressuretduke incentives it offers to new
members. Poland also joined the Council of EuropE991 and signed up to the
European Convention on Human Rights, althoughtigaput of protocol 12 (Council
of Europe, 2009} Now the ECtHR has jurisdiction over any issues tathunder

the Convention in Poland, which gives the PolistBIGnovement a strong lobbying

tool.

The EU pre-accession period also provided a gobggortunity for the LGBT
movement within Poland to lobby for greater LGBghtis; however, this only
resulted in discrimination against sexual orieptatieing prohibited in the
workplace, which was part of tlaequis communautaire. Whilst this was the case
during the pre-accession period, after 2004 thexe less pressure to uphold LGBT

13 protocol 12 applies the grounds covered in arfidlénon-discrimination) to the exercise of alldeg
rights and to public authorities in the memberestat
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rights. According to O’'Dwyer and Schwartz (forthdagy 2010:13) this is because
the European Commission monitored accession dtimgre-accession period, so
any illiberal tendencies could jeopardise Polamaésnbership in the EU. O’'Dwyer
and Schwartz (forthcoming, 2010:2) also state tiathelped prompt the LGBT
movement to go public in 2001, as they felt se&m@wving the EU was watching.
However after membership was secured, monitoringyneduced. Currently
discrimination based on sexual orientation is gbhibited in the workplace. Some
commentators, such as Watson (2000), have criti¢idé equality policies for being
too Western-orientated and for not taking into acdeocial differences in post-

communist countries.

The current ruling coalition in Poland — consistafgCivic Platform (PO) and the
Law and Justice Party (PiS) — is right-wing andabtcconservative (Graff,
2006:436). The political right have been in powiacs 2005 and have been openly
homophobic and hostile to the LGBT movement, asafetnated in the next section
of this chapter. Even the left-wing parties, sushihee Democratic Left Alliance
(SLD), show only lukewarm support for LGBT rightsedto strong public opposition.
Although there was a proposal for a same-sex urbdhigsy a SLD senator in 2003
(whilst they were part of the ruling coalition) dild not make it through parliament
(Gruszczynska, 2007:97). It is also important teertbat the Polish constitution
defines marriage as between a man and a womartlgAt®), creating difficulties
when it comes to legislating for same-sex unidnsteality the left has only offered
very limited support, with many of its own politais still being opposed to LGBT
rights due to the strength of social conservatisfaland (Gruszczynska, 2007:97).

The following discussion in this chapter is basedhe academic literature on LGBT
rights in Poland and NGO reports on homophobia.fireesection looks at examples
of homophobia in Poland. The second section cabherseasons behind homophobic
attitudes, taking into account post-communist issar factors playing on national
identity. This chapter concludes with a brief latksome of the positive
developments and how the issues raised effecoitialsation process outlined in the

literature review.
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Examples of homophobia in Poland

Between 2004 and 2006 many homophobic statememésmade by public officials
in Poland. This includetkading Catholic Church figures, such as the astidp of
Poznan who stated in 2005 that the Poznan LGBTliéguaarch would be “an insult
to the memory of John Paul II” and that “freedormas$embly cannot be used as a
smokescreen for offending public morality” (Grusgtgka, 2009a:319). Leading
politicians have also made homophobic public statds) with examples such as
Lech Kaczynski, the current President, during nesiglential campaign in 2005 said
“public promotion of homosexuality will not be alled; Kazimierz Marcinkiewicz,
former Prime Minister, said in 2005 that “if a pemdries to infect others with their
homosexuality, then the state must intervene svlalation of freedom”; and
Wojciech Wierzejskia former MEP, said in 2006 that “if deviants bewin
demonstrate, they should be hit with batons” (Anyagernational, 2006). These
officials, both political and religious, often assaied homosexuality to paedophilia
(ILGA-Europe, 2001). As recently as 2010 a memligrasliament for the PiS
compared homosexuality to paedophilia, among qihestices such as necrophilia
and zoophilia (Campaign Against Homophobia, 20A@)nesty International (2006)
has documented such statements by leading paliicerguing that they create an

environment in which homophobia and discriminai®acceptable in society.

In addition, the head of the National In-Servicadleer Training Centre in 2006,
Teresa Lecka, stated that “active homosexualigprgrary to human nature” and that
it is inappropriate to discuss homosexuality absth This was said after she
replaced the previous director who had been fioed@ipposedly spreading literature
that encourages parents to meet with LGBT NGOs ielwtirned out to be the
Council of Europe’s anti-discrimination handbo@aompass (Amnesty International,
2006:6-11). Other incidences have been recordddasia public prosecutor
attempting to charge the head of Campaign Agaiasaéphobia (KPH) with

insulting Catholics (Kochenov, 2007:485).

In 2003 the “Let Them See Us” campaign by KPH spdnkidespread controversy
across Poland. The campaign consisted of displaymnigjliboards and in galleries

throughout the country thirty pictures of homoséxamuples holding hands. The
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intention was to create a positive image of homoaksx The result was the majority
of the billboards being defaced within several d@gmsaff, 2006:438). According to
Graff (2006:438), most of the public outrage as ttampaign centred upon fact that
this perceived defiant behaviour was being displayéblicly and was being funded,
in part, by tax-payers money via the office of @@vernment Plenipotentiary for
Equal Status of Men and Women — which was lateligtied after the political right
regained power in 2005, leaving it the only EU doywithout an equality watchdog
(Amnesty International, 2006:7). This public digptd homosexuality also sparked
strong opposition to the LGBT equality marches,chitiad started a few years earlier
(Graff, 2006).

The first equality marcti took place in 2001 in Warsaw. The marches areqiart
larger LGBT event that includes a celebration adusé identity organised by
representatives of the Polish branch of Internalidwesbian and Gay Culture
Network (Gruszczynska, 2007b:2). They form an ingoarbridge into public
activism for the movement, which had previouslyrbeenfined to the private sphere
due to the legacy of repression under communisnttamgost-communist resurgence
of Catholic values. The first marches, startin@@91, tended to go unnoticed and
lacked media coverage, which was the norm until kPHet Them See Us”
campaign (Graff, 2006:438). From 2004 onwards nesahere met by stiff
opposition by nationalist and religious groups aftén resulted in projectiles (such
as fruit, eggs and stones) being thrown at the Inesisc Among the opposition
protesters were the All Polish Youth, the youthnotaof the League of Polish
Families — a far right nationalist party that fodrgart of a coalition government from
2005 to 2007 (Gruszczynska, 2007b:6). Several nearalere also banned by local
authorities, but often took place anyway. In 20@& Poznan March of Equality,
which had been banned by the Mayor, was brutaipetised by the police — resulting
in 68 arrests (Gruszczynska, 2009b:44). Despitadgativity surrounding this brutal
police intervention, it led to some positive deystents in the protection of LGBT

rights in Poland that are covered in the final isecof this chapter.

4 The terminology employed here is also importatth@ugh the first march was officially called a
“parade”, that name was soon dropped so as to aesidotations with the more sexually explicit
parades in Berlin (Graff, 2006: 438).
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Given the examples of homophobia provided in thiien, it is not surprising that
some LGBT people choose to keep their sexual @iiemt private rather than face
public discrimination. KPH is currently engagediiproject monitoring
discrimination in Poland. Its 2008 rep&vhen Words Are Weapons provides a broad
overview of many recent homophobic events and $aeech focussed on the LGBT
community. KPH also found many cases of discrimamastill occurring in the
workplace, despite it being prohibited by Poliskl &uropean law (Campaign
Against Homophobia, 2008:58)ccording to a survey on discrimination in 2004,
13% of homosexuals have suffered physical violemmeabout 30% have suffered
psychological attacks as a result of discrimingtaomd 86% of people surveyed
claimed they would not want their children to coiméo contact with homosexuals
(Gruszczynska, 2007:96). A more recent poll in 269Pew Global Attitudes Project
showed public opinion more evenly split over if hmgaxuality should be accepted in

society: with 41% opposing it and 46% supporting.

Factors behind homophobia in Poland

Understanding the factors behind homophobia i3 totassessing how relevant
activities at the European level can be, as Wag000: 381) has pointed out. These
factors are ingrained in Polish national identitgl @ultural values and have been

influenced by both the strong Catholic presencethadommunist history.

There is already a vast amount of literature orgéredered nature of the transition to
democracy and the market and the detrimental edfieitte legacy of communism on
the development of civil society. What is importémnote from this literature is that
public space is viewed as a more masculine areeaenhen appear as strong,
individualistic, high-earners that are sought aftgwwomen (Marody and Giza-
Poleszczuk, 2000) and that civil society takes éortig develop due to distrust of
formal organisations and lack of civic culture goaditical skill (Howard, 2002;
Adam, Duyverdak and Krouwel, 1999:352). Work doge/llentine (1996) has also
shown public space to be coded as heterosexual.mdkes public space both
masculine and heterosexual in this case, whidiwresatened by public displays of
homosexuality. Watson (1997) has found that as b@th and women had formal

equality under communism and were both equallyidegrof political rights, gender
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has faced formidable barriers as a political ideratiion category. The communist
authorities also persecuted homosexuals, comghiegpink files’ on 11,000
suspected homosexuals (O’'Dywer and Schwartz, fontinag, 2010). This repression,
alongside the resurgence of Catholic values irptist-communist period, provides
some explanation for why it was not until 2001 ttet LGBT movement began to

demonstrate in public.

The Catholic Church maintained influence on Patistiety throughout communist
rule and entered the post-communist period indleged position . It remains
influential in politics and society today (BorowiR)02; Owczarzak, 2009).
According to Borowik (2002) during the communistipd, the Catholic Church was
viewed as a bastion of freedom and protection fileencommunist regime. The role
of Pope John Paul Il, himself a Pole, in helping eammunism peacefully by giving
Poles courage to resist and by meeting with theestaader Mikhail Gorbachev also
contributed to the Church’s moral authority (CBOade 2005). Throughout the
1990s the Church was central to debates over abowtihich some commentators
saw as more about citizenship and the nature obdeay (Kramer, 2007:64;
Zielinska, 2000:24). Nowadays the Church appeargmoncerned with LGBT rights
and Poland’s place in Europe. Religious valuesanemonly appropriated by right-
wing politicians, particularly when it comes to sdéssues and European politics
(Gruszczysnka, 2009b:44). In his 2005 presidentaaipaign Lech Kaczynski
promoted his idea of a new Poland based on ‘Canistalues’, as opposed to the
liberal values proposed by other candidates (Gayswka, 2009a:323). As roughly
90% of the Polish populations identify themselve£atholic, this holds a lot of sway

over public opinion.

According to Marody and Mandes (2005:17) religisstill the main source of
collective rituals that define national identityPoland. This explains why debates in
the 1990s over abortion and now in the 2000s oGBT rights are subject to so
much controversy. These debates cover where Ghribtliefs lie in modern Poland
and if they should take priority over some indiadltights (Kramer, 2000). It also
explains the outrage over KPH’s “Let Them See Wshpaign and the sometimes

violent reactions to public demonstrations by LGBbple as these public displays of
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homosexuality threaten the otherwise untainted ar@geligious Polish identity
(Gruszczynska, 2007:106).

Adam, Duyverdak and Krouwel (1999:355) outline tlegjative effects of religion
and religious values in countries that lack statéfave. They claim that LGBT people
are less willing to come out in public if they riklsing their job and have little social
security to fall back on. Furthermore, if the fayror organisations such as the
Catholic Church are the main providers of welférentLGBT people may be even
less willing to come out. Research by Owczarzak92940) has shown that the
Catholic Church played a strong role in welfareysion after the collapse of

communism in the 1990s.

In an interview conducted by Agnieszka Graff, aifftohuman rights activist, with
Jacek Kochanowski, an openly gay Polish acadenach&nowski stated that the
opposition to LGBT rights should be viewed in tlomiext of Poland’s integration
into the EU and its culture of tolerance, pluraliand more secular nature which
brings up fears of cultural loss (Graff, 2006:43Ih)is is emphasised by the slogan
“lesbians and faggots are the ideal citizens oBhepean union” shouted by right-
wing, nationalist protesters at the Poznan MarcBafality in 2005 — which
highlights how some anti-LGBT rights protesterswigoland’s integration into the
EU (Gruszczynska, 2009b:44). Others on the rigatFsgand’s accession to the EU
as an “opportunity to reintroduce Catholic-Christialues to the mostly secular
societies of Western Europe” (Gruszczynska, 2005):10 this sense, LGBT rights
and homophobia have been acting as a medium tmelsafears of European
integration and cultural loss. When assessing ksaimn effect of European
integration on citizenship, Checkel (2001:195-18a}ed that his research suggests
that Polish national identity is particularly stgprplacing it in a position to resist

European homogenising pressures.

The discussion here on national identity and whodsmonstrate in public, mirrors
the discussion of citizenship rights outlined ie titerature review. Being able to be
open about one’s sexuality in public and still beember of the national community
is vital to the attaining of equality. The religiatance also questions the legitimacy

of human right’s claims since ‘sexual deviants’ evesidered abnormal, and
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therefore contrary to human natdret is clear that LGBT people are making rights
claims against the state but they are not yet bieithgrecognised. According to
Kochenov (2007:486), the problem here is not jegél or structural, it is rooted in
society.

Positive developments and the effect on Europeaialgsation

Despite all the negative perceptions on LGBT righssussed in this chapter, there
have been some positive developments, in part themthe socialising effects of
European politics. Although the next chapter waltdis exclusively on how European
organisations have aided LGBT rights in Poland worth mentioning a few points
here. As stated in the introduction, discriminati@sed on sexual orientation is

prohibited in employment, which is a direct regtdim EU pressure.

The Polish Supreme Administrative Court ruled tha bn the Poznan march in 2005
(discussed above) to be illegal (Van den Boga&@y/3890), and the European Court
on Human Rights ruled the Warsaw ban to be illegalell Baczkowski & othersv
Poland, case no. 1543/06). The case brought before thellE@as done so with the
help of the Helsinki Foundation for Human Rightsl avas argued on the grounds of
freedom of assembly, non-discrimination and thhtrig an effective remedy (Van
den Bogaert, 2007:889-890). As mentioned in theipus chapter, bringing a case to
the ECtHR without the aid of an NGO could have biesancially difficult

(Graupner, 2005:125).

The police intervention at Poznan also sparked spad debate over the nature of
democratic freedoms in Poland. According to Graff06:441), the threat to
democratic freedoms (namely the freedoms of asseantal expression) that the 2005
Poznan march highlighted triggered protests andslad solidarity in other cities. A
study of the role of emotion in shaping LGBT palstiafter the 2005 Poznan march by

Gruszczynska (2009a:323) showed that the actiwists able to use the brutal police

15 See the opposition to the proposed UN declaratiosexual orientation and gender identity covered
in the literature review for more information toatlenges about LGBT rights as human rights — by
both the Vatican and Islamic countries. Howeveis worth noting that Poland, along with all EU
member states, supported the declaration.
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intervention to tap into the legacy of Solidatftpy drawing on similarities between
the two movement (such as banned marches beingypetlice aggression) and the
status of individual rights in Poland. This resdlte the movement garnering a wider
array of support, including former communist-ersstients, and sustaining further
activism in a hostile environment. This also lednireased international scrutiny on
LGBT rights in Poland.

This chapter has discussed the strength of Poéisbrral identity and its association
with social conservatism and religion, which suggdisat normative suasion will face
strong opposition. As the next chapter demonstréttesPolish authorities have
altered their behaviour to some extent as the lobappropriateness process predicts,
but this appears to be minimal. Although hard bagdaw by the EU would have to
be adopted into Polish national law (as was the vath sexual orientation in
employment), chapter two has shown that thereeaweof these binding laws, leaving
the scope for a consequentialist approach by gicatalculation slim. This also
suggests that the best chance for changing soeititades would have to come from
NGOs within Poland, which are greatly helped byfeadh European agencies and
NGOs. As the literature review identified, dome#iGOs play a vital role to
implanting LGBT rights into Polish national idegtifThe following chapter will take
into account the issues covered here and useftrenation examined on LGBT
rights at the European level covered in chaptertwassess if European politics and

institutions have improved the situation faced IBT people in Poland.

18 Solidarity started as an independent trade umidr®B0 and, despite significant attempts by the
communist regime to destroy it, developed into@aler social movement opposing communist
dictatorship. The principles the movement stooddfming the struggle against totalitarianism has
secured the idea of Solidarity as a defender ofadeacy and a bastion of freedom.
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Chapter four — The socialisation of LGBT politics h Poland

The previous two chapters have brought to lightdiserepancy between the
European and Polish stances towards LGBT rightlicating that European
organisations will exert adaptational pressure alafd. Although the European norm
covers a variety of LGBT issues, it has to contertt the Polish domestic factors
highlighted in chapter three. The discussion ofliteeature on European influence
via soft law norms tends to take a social learnaogstructivist approach; however it
is unlikely that it will have any substantial effetue to the factors outlined in the
previous chapter. By contrast, hard law at the ge@ao Union level has to be
implemented or the country risks punishment. Thispter explores these processes

through analysis of questionnaires conducted watisR LGBT activists.

Methodological approach

In order to explore the processes of socialisatomgil questionnaires with Polish
LGBT activists were conducted. The questionnaioesi$sed on what the respondents
perceived to be the main barriers to LGBT rightd haw European organisations
have helped overcome these barriers. The questiorexl to gauge if in 2010 the
barriers outlined in the previous chapter are asilstrong and how the respondents
felt about the role of European organisations, mireir experience in the Polish
LGBT movement. Responses to the questionnairesqad\an insight into the
situation faced by LGBT activists and to their exxgece of help from European
organisations. Four members within the Polish LGBdvement were contacted.
Their contact details were publicly available otner their own organisation’s
website or ILGA-Europe’s website. All four of th&BT activists contacted gave
express consent to be citfdSamuel Nowak, executive producer for Culture for
Tolerance*® Wojciech Szot, from the Lambda Warszawa Assogiatizreg
Czarnecki, project coordinator for Campaign Agalsmophobia; and Tomasz

Szypula, vice president for Campaign Against Honaiyé and reserve board

7 Although anonymity was offered, all of those can¢a gave permission for their names and their
relevant details to be used. In addition to beieg to conducting ethical research, it was necegsary
offer anonymity due to the levels of intolerance &awmophobia still prevalent in Poland, as outlined
in the previous chapter.

18 Culture for Tolerance was active with organisinigle events in Krakow, but is no longer politically
active. It now focuses on queer art.
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member for International Lesbian and Gay AssoaiaEarope™® They were each
chosen due to their experience in the Polish LGBement and were invited to
answer four in-depth questions. They were alsorgilie opportunity to discuss any
of their answers in further detail in subsequerntails?

It is important to note the potential limitatiorsst form of research encounters. This
section is based on the professional opinion cdelmntacted, and therefore there is
a risk that information could be perceived to besbd. However, the aim of this
project is to gain insight into the views of acsiig working in this area, therefore this
approach is valid. Another potential limitatiorth&t only four activists were
contacted and, with the exception of Samuel Nowreky did not participate in any
further discussion. This limited sample size caalkb restrict the information
obtained. However, the project is not seeking todpeesentative of Polish views on
the issue as a whole. The data obtained was adalysessess the key themes relating
to issues of LGBT discrimination as well as thewfpssional opinion of the role of
European socialisation on LGBT rights.

The following section will analyse examples of stisation via strategic calculation
and role playing where European politics have ieduchange in Polish politics based
on calculations on consequence and appropriatefnessencompasses rational cost-
benefit calculations and results from both hardogean law and softer norms. The
second section will assess evidence of the European becoming part of Polish

identity via normative suasion.

Behavioural change in Polish politics

There are two examples of a European organisatiposing a binding decision on
Poland concerning LGBT rights: EU Directive 2000&@ (on prohibiting
discrimination based on sexual orientation in tleekplace) and the ECtHR ruling in
Baczkowski and othersv Poland (ruled that Warsaw Pride ban was illegal). The EU

directive was passed four years before Polandgadine EU. Because of this it was

19 See appendix one for additional information onréspondents and their organisations.
20 See appendix two for a sample of the questionsdask
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included in the accession package — the set odbat Poland had to meet before

being allowed to join the EU.

When asked about the role of European organisationserning LGBT rights in
Poland three of the respondents cited the eitleeEtlh Directive on non-
discrimination or the ECtHR case, whilst one, Samlmvak, disregarded the EU as
having no real power to force the Polish governnemrotect homosexuals. Greg
Czarnecki, when speaking about the accession pestaikd that “the good thing with
being a candidate is that wad to accept certain amendments to our laws [...] this
means that the only place in Polish law which nagisexual orientation is the
labour code due to an EU directive”. Wojciech Sdeb attributed the introduction of
anti-discrimination measures in employment to the &8though he went on to say
that this is still rather limited as it only covesti-discrimination in one area. This is
because LGBT rights were quite weak in Community dauring the early 2000s. So
although it did help improve the legal situation fmmosexuals, it has been criticised
as a wasted opportunity, given the variety of LQRjhts covered in previous
European Parliament reports. Furthermore, Campaiginst Homophobia’s legal
team has reported on many cases of discriminatitbwscurring in the workplace,
despite it being prohibited by the Labour Code.@&dmng to their report there is an
“extremely low level of awareness amongst both eyges and employers in terms
of the legal regulations which ban discriminatig@ampaign Against Homophobia,
2008:59). This is a clear example of strategicudateon as this law was adopted to

gain access to the benefits of the EU, yet habeen adequately enforced.

Currently hard law concerning LGBT rights in the EBUn a similar state to what it
was during the Polish accession period. Howevprpposal for a sexual orientation
anti-discrimination directive (CNS 2008/0140) tkeatends further than just
employment is nearing completion. As mentioned tfthe ratification of the
Lisbon treaty also makes the Charter of Fundam@itdits binding. Although
Poland has opted out of that particular part ofttbaty, the Charter should help

promote future Community law in favour of LGBT righ

The other case of binding European law on PolisBT@&ghts,Baczkowski and

othersv Poland at the European Court of Human Rights, was broughiy Wojciech
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Szot. This case was won on the basis of freedoassémbly, prohibition of
discrimination and the right to an effective remééasyticles 11, 14 and 13,
respectively) (Van den Bogaert, 2007:889). The €aued that the march was
banned on the basis of its nature, which violdtesHCHR. All of the marches since
this case have been allowed to proceed. Howevéfaagien Bogaert (2007:890)
also points out, the Polish Supreme Administra@eeirt ruled that a ban on a similar
march was illegal as well. Both cases indicatetp@slegal developments, but make
it harder to assess how much influence the ECtHRalh@ne. Furthermore, as
Wojciech Szot pointed out, this is still rather ilied. It allows further marches to go
ahead and indicates that such illegal bans willbeatolerated, but it does little to end

the discrimination that Polish LGBT people face.

It is also important to note that the ECtHR carydrdve a significant impact if other
positive factors are present, such as respeciimodratic principles and strong
participation in European politics (which are prgse Poland). For example, cases
have been brought to the ECtHR against Russiad6,22007 and 2008 for the
banning of LGBT marches in those years, and aréoyletad to any developments

(European Court on Human Rights, 2009).

There are also examples of behavioural change hghRmliticians that has not
resulted from hard European law. Wojciech SzotBmhasz Szypula both stated that
there has been a significant reduction in the amotuinomophobic hate speech by
politicians. They point to the condemnation Polaad faced in reports by the
European Parliameft,the European Commission and from NGOs from 2006
onwards over politicians making homophobic publatements. Although, as Graff
(2006:441) points out, this was initially receiva@slan attack on Polish moral
standards, Tomasz Szypula claims that Polish pialits had no choice but to accept
this and start to respect LGBT rights. He also phitschange in behaviour down to
Poland being involved in European politics, statimgt “the new government of Civic
Platform (PO) is much less openly homophobic bex#usy are much more involved
in European politics and they don't want to beechlhomophobic' [...] it doesn't
mean though that they are supporting gay rightéhough this shows evidence of

2L See the resolutions on homophobia in Europe cavierehapter two.
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strategic calculation by the Polish politicians;ould also be an example of role
playing — the actors are behaving appropriatelfbsopean standards. Although
most Polish politicians that were previously opembynophobic have now adapted
their behaviour to what is appropriate, they skillnot offer any support for LGBT
rights. There are also still cases of homophobéesh by politicians, such as the
2010 case of a PiS member of the European Parliatnemparing homosexuality to
paedophilia and other practices (Campaign Agaimshéphobia, 2010). This arises
from the difficulties of applying the European saigation effect over a large number
of politicians who may not be directly involvedBuropean politics. However, the

fact remains that there have been far less homapktdiements made by politicians.

There are also some examples of elite socialisatidine European level. Tomasz
Szypula points to the case of Jerzy Buzek, wholdeseh openly homophobic whilst
he was Prime Minister of Poland between 1997 a®d 20ust before being elected
President of the European Parliament in 2009 heecarhin favour of anti-
discrimination laws and civil partnerships. It Isar that his involvement in the
European Parliament and his bid for its presiddraxy an influence on his previously
homophobic views. Whether this has changed beazuskat he considers
appropriate in European politics (role playingpbecause he now genuinely believes
in these rights (normative suasion), however, isctear.

Although these cases strongly indicate that disoation against the LGBT
community is not acceptable to the EU or the ECtthR,Polish government has
taken a minimalist approach to tackling such dmaration. Wojciech Szot, Greg
Czarnecki and Tomasz Szypula all acknowledgedthigaPolish authorities have
complied with binding decisions by both these ngitons, but have done nothing
further to protect LGBT rights. As Poland is alke targest recipient of the European
Social Fund — set to receive over 9 billion euresdeen 2007 and 2013 (European
Social Fund, n.d) — it appears that the Polish gowent has changed its behaviour to
the minimum that is considered appropriate by Eeanpstandards. This is shows
evidence of strategic calculation and role playseghg employed by the Polish
government to act appropriately, whilst not chaggdfreir views on LGBT rights.
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Normative suasion in Poland

Hard legislative change can only go so far as bmdirectives and court cases have a
limited effect on attitudes and tolerance in sgci®bland’s integration into Europe’s
international organisations has resulted in a yanémore subtle changes on societal
attitudes. Although this has to contend with domedsictors, such as national identity
and the strength of the Catholic Church, therevidemce of progressive change

beginning to take place.

Wojciech Szot and Greg Czarnecki both stated ttegeneral public have become
more open to support and more tolerant towards L@&3ple, in part thanks to
activities by European organisations, although thatyr stressed that support is
minimal. Wojciech Szot attributes this to NGO caigpa, both national and
international, and to help from EU programmes. Haevehe also states that this only
helps anti-discrimination and social aims and dugsextend to civil partnerships.
Campaigns such as ‘All Different All Equal’ by tii®muncil of Europe (Salto-Youth,
2010) and the ‘European Year of Equal Opportunitell’ (European Parliament
and Council) have worked alongside national camzaiy the Campaign Against
Homophobia to raise awareness of LGBT rights aedithcrimination faced by
LGBT people. Greg Czarnecki also attributed inteomcwith other European
countries to the general public becoming more #éolersaying that “more and more
people are travelling to other countries and setied . GBT people can exist and
won't be the downfall of our country”. However Saehtlowak rejected any
improvement, saying that public demonstrationsheyltGBT community have only
made homophobia more obvious. He claims that coasee modernism — that is, the
persistence of religious and conservative valuspitkeliberal economic reform — has
hindered social progress. This is similar to Maradg Mandes’(2005) observations

on religious influence on national identity.

Campaign Against Homophobia has used Polish paaticin in European politics to
its advantage. According to Greg Czarnecki, Campaigainst Homophobia has
used reports and resolutions from the EU and Cboh&urope to further legitimise
their lobbying for legislative change. Campaign ixgaHomophobia (2008) has also

requested intervention by the EU on incidences whee Registry Office has refused
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to issue the documentation required for marriageabto homosexuals, but is still
awaiting a response. These actions are outlin€hmpaign Against Homophobia’'s
2008 reportvhen Words Are Weapons (pp. 57-60). However as this is yet to lead to
any change, these examples only show the limitatiddricuropean assistance.

Another key influence identified by the three rasgents currently involved with
active LGBT NGOs is the funding and assistanceipgeai’/by European organisations
and NGOs, which has significantly helped Polish gaigns. The two European
campaigns mentioned in chapter two — the ‘Europézar for Equal Oppurtunities
for Al and ‘All Different All Equal’ have both ben implemented in Poland, and
included training courses and NGO capacity buildigwever, there was some
controversy over the Council of Europe’s campaifgih Different All Equal’. The
Ministry of Education wanted to replace the worduality” with “solidarity”,

claiming that the word “equality” is overused amdrhinds one of [LGBT] equality
parades” (Graff, 2006:448). Gruszczynska (2007:Eb@hasises the lack of funds
Polish LGBT NGOs face in her study of the Polishveraent on the internet, stating
that the internet has played a vital role to PdN€bOs as few of them can afford
offices due to the difficulties of accessing fund&jciech Szot also stated that it is
his own opinion that financial support aimed ateleging NGOs would be useful
too, as opposed to more ‘bail-out’ style fundingafs as emergency funds granted to
prevent an NGO becoming insolvent). According tGA-Europe (2001:53) the
number of LGBT organisations dropped from fourteeh992 to five in 1999 —

which highlights the difficulties LGBT NGOs face foland. Although some of the
European activities have been aimed at tacklingsthigees NGOs face, it is difficult to

sustain NGOs in a climate unsympathetic to thdivaies.

Both Tomasz Szypula and Wojcierch Szot statedRbash NGOs are the only
organisations in a position to change societaiuaktis and increase tolerance. These
organisations are vital to applying European naiohequal rights to Poland as they
act as middlemen between the national and intenmaitievel. Although there is still
little evidence of normative suasion taking pldoeal NGOs are vital to the process.
Problems with funding and government hostility haegerely undermined this

process.
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Explaining the socialisation effect

The theory of socialisation covered in the literatteview stated two possible
outcomes: the actor either rationally adaptingrtbhehaviour, or the actor actually
adopting the norm into their own identity. The fisection of this chapter covered
cases where hard supranational law superseded PalNisand resulted in this first
effect of socialisation. The legislation in the iBblLabour Code was altered to
prohibit discrimination based on sexual orientatiet evidence provided by KPH
shows discrimination still taking place. This islaar example of the Polish
authorities changing their behaviour by altering fdbour code, but the attitudes of
employers remaining the same. The ban of the WaPsale event was ruled illegal
in 2007, and since then LGBT marches have beewadldo take place without
hindrance by the local authorities. As both casesvsthe bare minimum has been
done to comply with international rules, it is aléaat the actors involved have
changed their behaviour due to strategic calculatat not necessarily their beliefs
as KPH has documented many cases of homophobiacstilrring (Campaign
Against Homophobia, 2008). The logic of appropnates has also influenced the use
of homophobic language by politicians. As stateovabthere have been less
examples of this since Poland faced condemnatidauogpean organisations. This
shows clear evidence of being a case of role pipyoliticians do not want to be
labelled homophobic so have stopped making homaplptblic statements, yet they
have done nothing to promote LGBT rights, indicagtinat their views remain the
same. The exception to this is the president oEfaeJerzy Buzek, although it is not
clear if this is just an example of greater rolayptg or normative suasion.

The lack of focus and consensus on issues suamas-Sex unions and child adoption
in binding measures by the EU and the ECtHR, asrealvin chapter two, combined
with the nature of Polish national identity, hasuléed in very little change in Poland
on these issues. This is despite calls for comelgtrlity in all spheres of life by the
European LGBT movement, although the issue of @mlloption has been carefully
avoided by the Polish LGBT movement (Graff, 200843

In the previous section, two of the respondentsnad that the general public are

becoming more tolerant and open to the idea of L@BMts. They both attributed
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this to work by the Polish LGBT movement and a@hirEuropean organisations.
The hard law cases covered in the first sectiore lzdso helped this development,
particularly the ECtHR ruling that the ban on thardaw march was illegal. This,
alongside the other ECtHR decisions covered in telnago, has given the Polish
LGBT movement an important lobbying tool (Campafggainst Homophobia,
2008b). Although the respondents stated that Earopeessure is necessary for
legislative change, they also acknowledged that BlG&¥e to change attitudes
embedded in society in order for any change to eammgful. This shows that
normative suasion is more important for effectibarege and reaffirms the role that
NGOs play in channelling European norms down tddbal level (Gordon and
Berkovitch, 2007).

The second section of this chapter has also shib&mway in which some activists
within the Polish LGBT movement have used actisits the European level to their
advantage — for example KPH using European repodscourt cases to lobby for
change and legitimises their goals (Campaign Agaioesnophobia, 2008b:57-61).
However, this has also led to a backlash. Theainiigative reactions to the
European Parliament resolutions prompted some pgpafticularly Euro-sceptics, to
guestion why the EU should be able to tell Polan ko conduct its social policy
(Graff, 2006:442). Samuel Nowak, who appears toabieer pessimistic about
European influence, stated that “EU directives mes® with resistance as people find

them to undermine ‘Polish’ identity and values”.

45



0602516

Conclusions

The aim of this dissertation was to assess theanfle of European organisations on
LGBT rights in Poland. The previous chapter haswshthat although there has been
some change, there is still some way to go. A reaiew conducted by the UN
Committee on Economic, Social and Cultural RigRtE$CR) (2009) reported that
the Polish government gave “no response” to questaiout what is being done to
tackle homophobia in the workplace, in schoolswhdn asked about plans for same-
sex marriage (Campaign Against Homophobia, 200Btg When Words Are

Weapons report by Campaign Against Homophobia (2008) algblilghted many
examples of discrimination still continuing to occlihe examples of limited change
— the change to the labour code, bans on marcheg heed illegal and the reduction
of homophobic statements by politicians — areaineples of strategic calculation
and role playing leading to behavioural, not belstiange. So why have European
organisations been unable do more when discrinoinasi clearly not acceptable to
the organisation and the majority of its older memsk{Swiebel, 2002; Kollman,
2009)?

Chapter two showed that despite all the rhetorauabeing against discrimination,
the EU still faces severe limitations when it corteepassing binding measures on
LGBT issues. Although this norm prohibits all forifsdiscrimination and is in
favour of same-sex unions, it lacks backing fromdHaw (except for discrimination
in the workplace). The ECtHR has stated that itireg a general consensus among
its own member countries before it will rule onantroversial issue (European Court
of Human Rights, 2002), which may restrict it mtran the EU, given it has forty-
seven members compared to the EU’s twenty-sevennidin progress at the
European level has also come from norm creatioN®Ps, actors within the EU (i.e.
through reports and resolutions) and the ECtHRpgdhe states themselves.
Although research by Kollman (2009) has shown thepgean norm to be more
successful than binding measures alone at triggehiange in Austria, the same does
not appear to apply to Poland — at least not yanul Nowak pointed to
conservative modernism in national identity as geinmain barrier to social change,
an opinion backed up by research done by Graff@e@fd Gruszczynska (2009a).
This national identity, as Checkel (2001) state been powerful enough to resist
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adaptational pressure from Europe. Although twthefrespondents pointed to some
positive changes in societal attitudes, backedyugulbveys such as Pew Global
Attitudes Project (2007), there is still yet todoey improvements on LGBT rights.

This conclusion also helps to confirm the vitakrthat NGOs play to adapting
international norms to local culture (Gordon andkBgitch 2007; Merry, 2006).
Organisations such as Campaign Against Homophdaiagvital role in changing
societal attitudes and allowing progressive changeecur. Legislation implemented
by European powers would be ineffective withoutydapacceptance (Campaign
Against Homophobia, 2008).

There are likely to be future developments at theofgean level, such as the proposal
for a directive on prohibiting discrimination basaal sexual orientation in all spheres
(CNS 2008/0140) nearing completion. The 2009 ctfon of the Lisbon Treaty also
means that the Charter of Fundamental Rights doeildsed to expand Community
law concerning LGBT rights, although this wouldlsgquire support from EU
member states. According to Alter’s (2000) theding, new competence given to the
ECJ by the Lisbon Treaty could be used by domestiors to force laggard states to
apply and expand on Community law. Any new develepts at the European level
would warrant further research into how this afdeggard states.
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Appendix one — Additional information on the resporents and their

organisations

Tomasz Szypulas the founder and first coordinator of the Krak@witure for
Tolerance Festival in 2004 and has served on thedbaf ILGA-Europe. He is
currently vice-president of Campaign Against Homaph. Campaign Against
Homophobia (websitéhttp://world.kph.org.pl/?lang=8mwas established in 2001 and

is now the largest NGO in Poland working towardsB0Gequality. Their activities
include psychological and legal assistance, rebeard report projects, awareness

raising campaigns and lobbying for legislative aen

Greg Czarneckiis the project coordinator and international tielad officer for
Campaign Against Homophobia. He is currently camating the “Monitoring
Discrimination Against LGBT People in Poland” prcijea three year project that
monitors media and legal developments concerninB Léghts in Poland.

Wojciech Szotworks for Lambda Warszawa Association (website:

http://www.lambdawarszawa.org/content/view/83)98he Association is national by

law, but focuses its activities more at the loeakl (around Warsaw). Founded in
1997, their aims are to build a positive identityaang LGBT people, combat
discrimination against them and combat sexuallysmaitted diseases. They also host
events to raise awareness and to train teachdsbc jpficials and social workers
about how to deal with issues of discriminationiagial GBT people.

Samuel Nowakis the project manager for Culture for Toleranoerkdation (website

in Polish:http://www.tolerancja.org.pl/ He was involved in the organisation of

Culture for Tolerance festivals and marches alae$iomasz Szypula. Culture for
Tolerance Foundation is no longer involved in anfj-discrimination projects; it now

focuses on queer art.
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Appendix two — Sample of questions asked in the gsgonnaires

What do you perceive do be the main barriers t@kdgghts for the LGBT

community in Poland?

* Do you think it would have a positive or negativeet on attitudes
towards LGBT people if the EU were to force (oeatpt to force) an
unwilling Polish government to take new measurgstdect LGBT people

from discrimination?

* In 2005 and 2006 the European Commission and Ametgrnational
publicly expressed concern over the condition oBOGights in Poland. Do
you feel the situation has improved since thersd )fplease give details.

» If there has been an improvement, would you atteilauny of this to the help
of international organisations — both governmeatal non-governmental (e.g.
European Union, Council of Europe, ILGA-Europe, #&mnesty

International). If so, which would you deem to hdeen more helpful?

* Your website states your aim to build a positivaga of LGBT people and
create a climate of social acceptance. How hefduyou find the “top down”
work being done by European organisations sucheakt) concerning LGBT

rights in Poland?
* Do you believe membership in the European Unionefi@eted perceptions

and attitudes towards the LGBT community in Pola@d®@rall, has it been

positive or negative?
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