STANISŁAW WODA
THE STATUS OF PUBLIC HOMOSEXUAL BEHAVIOURS IN POLISH SYSTEM OF inFractions law
a few days ago I was going along a street together with my boyfriend holding his hand. At a certain moment we started kissing and embracing. Unfortunately, two policemen walking behind us; they checked our ID and took us to police station on a charge of “a public act of indecency”. They had detained us at the police station for several hours – and releasing us gave “good advice” to not flaunting our “faggotry” too much
.
As the quotation put above illustrates it meaningfully, I would like to raise in my article the issue if in Poland the behaviours that constitute public manifestation of homosexuality: identical in their form to heterosexual behaviours that are not persecuted by Polish law and not evincing the higher intensity than the heterosexual ones – such as public kisses or embraces, especially among homosexual men – may become the object of criminal law’s interest.
Polish Code of Infractions (Polish title: Kodeks wykroczeń; the Polish abbreviation: “k.w.”, will be used by me below) from 1971, in the time it was promulgated, was – like a Polish Penal Code passed two years before – an undoubtedly progressive act in the sphere of regulation of moral and sexual issues. Polish criminal law has included since 1969 – in conjunction with homosexual prostitution’s decriminalisation – no references to homosexuality what distinguished it once favourably from many European countries both of the socialistic block (criminalisation of male homosexual intercourses in the Soviet Union and all homosexual ones in Romania, legal regimentation of theirs in Bulgaria, Czechoslovakia, the German Democratic Republic and Hungary) and of Western Europe (even in Sweden the equalisation of an age limit for hetero- and homosexual intercourses took place just in 1978). Therefore we might infer that wording of k.w.’s provisions signifies the neutral character of its resolutions. However, just the practice of execution k.w.’s provisions enables to decipher the real substance of some norms that it comprises; we still ought to consider – in accordance with the notion of indirect discrimination expanded in European law – if ostensibly neutral conditions, criteria or practices will be disadvantageous by reason of sexual orientation unless the practice can be acknowledged objectively as justified by law. 
The articles 51 § 1 and 140 k.w. – that can come into play on the occasion of prosecution for public homosexual behaviours – employ, for the determination of the range of penalised by the Code behaviours, the term “excess”. The relation between the 51st article’s first paragraph – the hypothesis of which reads as follows: who by scream, noise, alarm or other excess disturbs peace, public order, nightly repose or causes scandal in a public place, and the 140th  article of the content: Who publicly commits an immoral excess [one can translate it as “indecent one” as well]  – determines the character of both these infractions: material from the 51st article (i.e. resultant: the effect in the form of disturbance to peace, public order, nightly repose or a causing scandal in a public place by “other excess” must occur; however, this “material clause” is simply a fiction since it is enough that one person – “ordinarily sensitive” one, as the doctrine of Polish criminal law emphasises – states that (s)he feels scandalized and that will do), and formal (non-resultant: a very behaviour that constitutes an “immoral excess” will suffice) from the 140th article. The criterion of an effect decides from which provision an offender will be held responsible
. Before the commencement of the analysis of the discussed provisions it is worth to notice that a type of form of government determines a model of construction of legal norms that organise its frames – and that numerous and widely sweeping provisions are virtually characteristic of totalitarian order under which a citizen who is calculating an undertaking a certain behaviour in the case of any doubts should rather resign it
; and very consciousness of his/her status’ vagueness serves a “winding-up” of criminalisation pressure, the usurpation by organs of state wider opportunities for punishing, wider – than existing in “literal reality” of legal act – criminalisation of life.
Researches of records from the period of the People’s Republic of Poland did not reveal any cases of behaviours that were embraced by the hypotheses of the noteworthy provisions under which homosexual clue might appear
; obviously, it does not determine no way the officers’ of Militia non-interference in case of occurrence of such behaviours. However, it is definitely doubtful if these behaviours were numerous to such extent that they could be subject to statistical quantification. One rather can find with quite a certainty that – with regards the coverage of  which goes beyond the object of the article – they could occur unusually incidentally: hence, there was necessarily total absence of examination of them by penal administrative boards [that – until 2001 – dealt with infractions’ cases  in Poland instead of courts].
After so called “institutional transformation of 1989” – although Code of Infractions from 1971 was not replaced by a new legal act – the juridical background of its application has changed, primarily: by reason of the resolution of the new constitution in 1997. As it is emphasised by Polish doctrine of constitutional law, the capital statute gives voice to an individualistic vision of an individual
, what refers to wording of freedom (also: freedom from fear) by John Locke that was transposed to “Declaration of the Rights of Man and of the Citizen” in the form of the following definition: “Liberty consists in the freedom to do everything which injures no one else; hence the exercise of the natural rights of each man has no limits except those which assure to the other members of the society the enjoyment of the same rights. These limits can only be determined by law”
. It does not seem a matter of coincidence that the first decriminalisation of homosexual intercourses in Europe of the early modern era took place just in the period of the Great French Revolution, in 1791.
Whereas, according to the Polish Constitution – the Third Republic as the common good of all its citizens
 (article 1) is a democratic state ruled by law and implementing the principles of social justice (article 2) ensuring, among others its facets, freedom of expression personal conviction in relation to outlooks on life within public life (article 25 section 2); the article 31st section 2 the second sentence runs as follows: No one shall be compelled to do that which is not required by law; the 47th article declares still everyone shall have the right to make decisions about his personal life. Statutory restrictions of the rights and liberties protected by the Polish Constitution shall not stand in contradiction with other constitutional provisions; the article 32nd of the Capital Statute runs as follows: 1. All persons shall be equal before the law. All persons shall have the right to equal treatment by public authorities. 2. No one shall be discriminated against in political, social or economic life for any reason whatsoever. In accordance with the Polish Constitution Poland is a unitary state (article 3). The Capital Statute determines the limited catalogue of sources of universally binding law (article 87) as well – and it formulates clearly, in the 7th and in the 8th article respectively, the norm that the organs of public authority shall function on the basis of, and within the limits of, the law and the constitutional provisions, unless the Constitution provides otherwise, are applied directly. And the 30th article expresses the specific foremost norm – the pivot of the whole axiological order created by the legislator: The inherent and inalienable dignity of the person shall constitute a source of freedoms and rights of persons and citizens. It shall be inviolable. The respect and protection thereof shall be the obligation of public authorities. Abstraction from supreme constitutional rules at the analysis of infractions law’s provisions is impossible even just for this reason that their substance may influence necessary redefinition of some of Code of Infractions regulations that formally, literally remained untouched by the legislator in the legislative process.
The k.w.’s articles 51 § 1 and 140 are extraordinarily nebulous and ambiguous. Already in the seventies L. Falandysz wrote about the first paragraph of the 51st k.w.’s article: “This is a provision that with regard to generality of features and incidence of application had not and has not its equivalent in the whole system of Polish penal law”
. Social prevalence, the mass scale of tangency with the spectrum of prohibited behaviours “circumscribed” by the 51st article of Code of Infractions from 1971 subsist nowadays too
: the infraction from the 51st k.w.’s article is the most often examined one by adjudicating agencies for infractions (so – since 2001 – by courts); it contains the class of behaviours for which conduct of delimitation towards unpunishable behaviours is often very difficult and yet at the same time very essential for the sake of the highest possibility of commission of them by the addressees of k.w.’s provisions. Also, the legal depiction of an (immoral) excess – to which the provision’s wording of the 140th  k.w.’s article amounts – arouses many objections; J. Warylewski expresses them perspicuously and distinctly. He ascertains that this wording contravenes the principle nullum crimen sine lege (i.e. the principle that an act prohibited by penal law must be described by a written way so exactly that an addressee of a penal statute – upon its reading – knows what is permitted, and what is forbidden): “It is quite a job indicating which behaviours consume the features of immoral excess. With a lapse of time mores change and although the provision has been existing for almost seventy years in the unaltered form – its real substance is different than once. As a matter of fact, it is not known which acts the provision prohibits and – consequently – one may find that its binding force in the hitherto wording contravenes the principle nullum crimen sine lege”
. One may assess the articles 51 and 140 of k.w. constitute one of the flimsiest – and the most neuralgic at the same time – trouble spots of Polish system of penal law in which the real danger of a breakthrough of nullum crimen sine lege principle – thus: of unpredictable, non-framed formally, unbridled criminalisation – occurs. Since, as L. Gardocki emphasises it, criminalisation pressure will find a vent at the weakest points where a provision employs generic and subjective features
. In reality, the 51 and 140 k.w.’s articles may for that reason – undoing a guarantee function of penal law consequently – play the role of subsidiary, stand-by provisions that are activated in a situation when the authority can by no means discern consummation by a given behaviour of other prohibited acts’ features according to a quasi-legal saying that on everybody a paragraph can be found. That these apprehensions are not vain, L. Falandysz warns, evoking  pre-war jurisdiction which constitutes the arrant exemplification of usefulness of a term “excess” – as the one creating opportunities to attribute penal responsibility towards some persons that are – to say colloquially but probably concisely – inconvenient for different reasons for a State authority
. One can imagine easily that such its disfunctionality (however, from a peculiar perverse point of view – eufunctionality that enables existence of a formally neutral provision with assumed leak-tightness of its real application for instance for the sake of propaganda effects for international opinion
) opens the opportunities for harassing some democratic liberal groups through the medium of the 51 and 140 k.w.’s articles – as the just emancipating, still vulnerable community of Polish homosexuals, especially under the circumstances of threat for democratic order. 

Partly, some exertions of penal law’s doctrine and jurisdiction could remedy this danger of simply fundamental significance – derived from wording of the k.w.’s articles 51 and 140 that provide the scope of the term: immensely broad, whereas the substance: hazy and weak – of the development a certain definition of  an “excess” in the situation when it is the sole description of the prohibited act; these exertions were certainly taken, however, it seems they did not lead to satisfactory results. In accordance with prevailing rules of legal interpretation, with presumption of supremacy of meaning that is appurtenant to common, literary Polish language – one ought to ascertain the immensely broad substance of the term of an excess. It is vague enough and conditional upon a user’s individual psycholinguistic preferences so as – consequently – the field of context of its application is extremely broad and non-confined in any frames that could converge. Admittedly, one could raise that the term is functionally connected with a peculiarly orientated behaviour, coloured by a particular premise of  wantonness and identify it with such terms as “disturbance”, “escapade” or “tomfoolery”, however, such a proposal would be – determined by individual linguistic habits – the constraint of its potential wider semantic connotation. It is enough to mention – as an exemplification – that the State Scientific Publishers’ Internet Dictionary of Polish Language provides simply that is a deed diverging from established norms of demeanour
. 

For the reason of the lack of coherent propositions of the doctrine that, in the face of the breakneck character of possibility to create abstractive definition, resorts into exemplifications – one ought to with special attention scrutinise how jurisdiction interprets the essence of an excess the pronouncements of which have a value to some extent synthesising. The Supreme Court of Poland many a time would undertake this task; the term of an excess amounts to behaviour of which under given circumstances of time, a place, surroundings etc. with regard for ordinary norms of man’s coexistence one ought not to expect
, according to the relatively non-remote in time the Supreme Court’s judgement from 1992 (III KRN 189/92, unpublished) – engendering common negative social estimation and feelings of an insult, anger and outrage that stand in sharp contradiction with common accepted norms
. L. Falandysz also emphasises it strongly, excluding out of the term of an excess some behaviours that are characterised by “impropriety” but nevertheless “non-flagrant” in an “unforeseen”, “unexpected” way
. D. Egierska-Miłoszewska reconstructs in essential style the state of reflection of penal law’s science and practice in her definition of an excess from the 140th article, thus: the behaviour qualified objectively (i.e. constituting as if the more flagrant instance of behaviour that is described by the paragraph 1 of the 51st k.w.’s article, so flagrant that there is no need for its punishability any negative reaction from its observers) in relation to a behaviour consuming the hypothesis of the article 51 § 1 of Code of Infractions, in accordance of which it is an act that contravenes principles of social coexistence within a range of good mores and one is capable of spreading scandal (that has the tenor of a negative, condemning reaction of a milieu) for an ordinary citizen (so not, for example, for a touchy one)
.

But then again, nothing would stand in the way to – with a large dose of precision – describe in separate articles these few behaviours – i.e. a public sexual intercourse, exhibitionism and public satisfaction of physiological needs – as to them there is approval that they are acts of infractions from the k.w.’s articles 51st and 140th . Also homosexual display of feelings other than a public sexual intercourse and non-taking the form of an exhibitionistic character would become penalised in a separated provision to great advantage for its sharpness. That such solutions functioned, and not at all at the cost of breakneck acrobatics of a legal act’s language, shows the substance of the 200th article of the Romanian Penal Code in the period 1996-2001 that penalised all public manifestations of homosexuality; inter alia under the influence of the Council of Europe the revocation of the provision from the Romanian system of penal law took place. Thus, the legislator ought to declare unambiguously – and earlier, first and foremost: realise – what behaviours it wants to penalise; one may legitimately expect from it the Romanian legislator’s straightforwardness that – to say nothing of legitimacy its decision – eliminated possibility of dissonance between a reality of a code and a reality of its application. The argument that, even after separate regulation many behaviours that fall under the k.w.’s articles 51 § 1 and 140, the wide spectrum of unpredictable cases will still remain – the characteristic of which requires the retention of this provisions’ old wording – is in so far abortive as, according to the position wide accepted in doctrine of penal law, if a very legislator is not able to express which behaviours it wants penalising, one ought to resign from penalisation generally
.

It is puzzling that in Polish literature on penal law one is not easy to come across any reference to the issue regarding public expression of feelings, especially homosexual ones; therefore quite an unambiguous conclusion comes to mind that, in the face of the non-taking of homosexual issue in this context, representatives of legal science in the area of penal law take a stand on the obvious –  demanding no doctrinal reflections – status of public homosexual behaviours non-taking the form of sexual or exhibitionistic acts; but the question, very basic, emerges: of what kind of obviousness we may infer from that silence. One of the few traces of the reflection conceived by representatives of Polish penal law study on that topic is a very interesting, reflecting Polish realities of the turn of seventies and eighties, passage from the text by D. Egierska-Miłoszewska: “The range of man’s behaviours that are found punishable changes. Conduct that several dozen years ago was able to arouse a scandal, nowadays many a time do not catch eye. Fewer and fewer persons are scandalised by, for example, a view of a young couple kissing each other <before passenger’s very eyes> on a tram or a bus. In some spheres of the youth such a behaviour is fashionable and public opinion treats it with indulgent disregard”
. By no means – probably – it is possible to relate the thought of this author, and besides expressed in quite a paternalistic tone, only to behaviours among persons of the opposite sex; yet today – what is simply observable with the naked eye obviousness – public homosexual behaviours pertain to rareness; legal regulations do not certainly serve for intensification of their frequency. 
What became indicated above, especially homosexual men are restricted in public expression of their feelings towards partners; one ought to emphasise that in patriarchal culture male homosexuality is perceived as something considerably more transgressive than lesbianism and a very phenomenon of prejudice (especially very men’s) against it has the most primary character. Non-accidentally in many countries penal legislation in times when it penalised even private homosexual acts, it often did not prosecute for lesbian intercourses simultaneously; also, lesser restrictions on homosexual affection (after its partial depenalisation) concerned chiefly men, for example the maintenance of the higher limits of age for sexual intercourses among men with the limit of age for heterosexual intercourses and equivalent to them intercourses among women set on the same level. Cultural and legal determinants interfere one another in this matter very visibly and seem to be strongly entrenched under the process of internalisation in consciousness of subjects of law. As the authors of the Lambda’s Report for 2005-2006 write, the findings of their research confirm the supposition that two women expressing each other feelings are more accepted than two men. It is worth to notice that a difference in relation to sex is distinctive in the section <not refers to> [one of an answer’s variants on the asked question: Does kissing or holding by the hand with your partner/friend of the same sex in public places in the period from January 2005 onward come to you as freely as for most heterosexuals expression of feelings to a person of an opposite sex comes?]. We can only conjecture reasons for which the questioned marked the answer <not refers to>. A lot of men may not even conceive that they could allow themselves expression of feelings towards a partner 
. That, briefly characterised, distinctive otherness of perception of homosexual men and women may significantly impinges upon the potentially – considerably wider – range of real penalisation of male homosexual behaviours. One also ought to take heed of the fact that most of police officers – actual benefactors of penalisation, deciding of penal prosecution – are men, in patriarchal culture by nature by far subject to outbursts of  rationally uncontrolled so called homosexual panic, the phenomenon well documented in social psychology (vide for example Violence. Reflections on a national epidemic by James Gilligan) is characterised by a ritual demonstration of force and violence, orientated to abasement, humiliation of an attacked man, to symbolical despoilment him of masculinity, also in some measure in the name of this part of society that feels fear of homosexuality. Very an official’s conviction of a blameworthy character of public homosexual feelings’ expression among men may be a deciding factor for real punishability. 
The question of actual bearing responsibility for the discussed behaviours (among other things substantiation of guilt is necessary) is not in fact of the first rank since the social effects of the existence provisions that penalise excess seem to be much more wider. The very awareness of the functioning of vague provisions that penalise indecent behaviours may constitute for a homosexual a factor of extremely strong deprivation of her (but especially: his) psychological needs, even only (even though: non-realised) it is the sense of contingency of finding himself in a position when – with regard for his homosexual behaviour – he will be disturbed by officers, in any manner that need not assume an overtly discriminatory form; but a way of officers’ reaction – in this context singularly bothersome, stigmatising, and obvious in its intent, for example by a check a homosexual’s ID [commonly known in Poland as something like a “record”] whereas an idea of doing it towards a heterosexual couple would not even come these same officers to a head – may prove to be unbearable, and it goes without saying of such a humiliating and despoiling of dignity situation, when expression of his feelings, of his love will be qualified as an (immoral) excess that is even fallen under sanction of  incarceration. Under that circumstances the predictable result is – quite often rationalised – a process of repressed memory, suppression of aforementioned needs without fulfilment of which it is hard to say about full personality’s development, it is undoubtedly easier to say about one’s conversion disorder. Sense that law not only does not protect homosexual feelings but it plainly legitimates the prosecution of them – impinges upon double – as institutional as well – victimisation and exclusion: not only on side of society but also on officers of the state. As a result impairment of homosexual citizen’s identification with institutions of that state – assessed at best as an inefficient implement of protection against some acts of even physical violence – ensues. From the aforementioned Lambda’s Report it comes out clearly that the Polish Police is not informed of experience physical violence by homosexuals in more than 80% cases
; of course, disbelief in effectiveness of Police is not solely characteristic of homosexuals but in this case it assumes special sense, coloured strongly by conviction of a system inertia and indolence of this institution but also of its hostile attitude towards homosexuality. There is no way to deny, at least partial, rightness of this assertion; since not arrogating of course right to any generalization to oneself, it is necessary to indicate it tends to be that reactions of Police could directly legitimate violence toward homosexuals: I was summoned to police in the other matter of which I had not much knowing, the officers knew (I do not know where from) my [homosexual, the author’s note] orientation. I became psychically humiliated, and as a result battered. The superior of the officers who had beaten me up did not believe me
. Also courts of law, bound by especially qualified requirements of fairness – the bodies that can rule also in the cases of infractions with a homosexual tinge – do not always do their duties in a manner that could even assume a pretence of objectivity: In the course of the trial before District Court in Szczecin which I attended as an auxiliary prosecutor of a paedophile I was instructed by the court that as a faggot I do not have a right to speak, for I am not better than the accused
. Being aware of the subjective and certainly non-verifiable character of accounts quoted in the Lambda’s report – one can ascertain that they are symptomatic.
Although the behaviours that constitute the subject of the article became characterised above many a time, one ought to specify their social context at this point. Public expression of feelings by heterosexual couples is commonly – to paraphrase the judgment of the Supreme Court of Poland and the invoked doctrinal proposition upon an excess – is regarded as a behaviour of which under given circumstances of time, a place, surroundings etc. with regard for ordinary norms of man’s coexistence one ought to expect, non-contravening principles of social coexistence within a range of good mores and incapable of spreading scandal (that has the tenor of a negative, condemning reaction of a milieu) for an ordinary citizen; it is obvious that reciprocal embraces or kisses constitute an inalienable component of heterosexual love, its natural attribute, without one it would not be nurtured fully and blossom, it would become yoked brutally; and so the essence of homosexual love remains invariable, orientated towards achievement of the same – realising themselves in European culture in heterosexual love – welcomed, laudable and equitable aims, in briefer – it is orientated to the same values. Irrespective of a configuration of a partners’ sex love bears identical for their essence needs and desires. One ought not to mix up two orders: immanently inscribed in a nature of a man, a subject of penal responsibility, psychical properties with – realising themselves in a reality of social life – opportunities of articulation of them. Therefore, the interference that one could regard public expression of homosexuality as atypical seems to be justified only to the extent of that kind that it is confined by a lot of legal and extralegal suppression; thereby, the absence of such expression does not become the reason of implied penalisation; it remains in an obvious way the effect of the penalisation. A specific coupling ensues: a norm that is de facto morally particular – is legitimated by penalisation of a behaviour, whereas a fact of its punishability constitutes justification for penalisation’s retention. Hence the question, more complicated one, if homosexual love inscribes itself in such rules that – determining proper, expected, laden with duty ways of action – define means applied for achievement of one’s aims – therefore: values; if they permit homosexuals those – functioning outright as a standard cliché of pop culture, but then again not only – strolls of entwined lovers at sunset or passionate farewells at a railway station. According to the classification of Merton
 one can hardly perceive such indications of homosexuality as deviation, the word “innovation” is considerably more proper: acceptance of aims dictated by widespread values but a quest for fruition of theirs new means, different from normatively prescribed ones [...], partial compliance with an indicated in culture procedure: only with its inherent values – and rejection of norms
. Now one ought to put the subsequent question: if homosexuals – to fight out for themselves the right to realisation of culturally universal values – must repudiate consciously norms, at least formally legal norms, and the answer encompasses itself in the determination what behaviours the term of an excess comprises.
As I wrote above, a background of application of statutory rank’s provisions determines in the first place the Constitution that establishes the preferred by the legislator shape of the axionormative system of the Third Republic, determining also a certain minimal guarantees’ level of respect for human rights; it defines minimal ethical standards as well, the ones internalised by all of citizens, irrespective of factors differentiating their view-of-the-world attitudes. This reservation is important in the context of often appeared in criminal law specialists’ deliberations factors of a place, time or a milieu as circumstances that would capable of engendering a situation qualified as an excess; the pre-war judgement from 1938 articulates this thought most emphatically; its thesis runs as follows: a chance of scandalising has a relative character since something what may engender unrest in some locality, may not engender it in other one
. However, respecting the constitutional norm which determines that Poland is a unitary state (article 3 of the Constitution) one probably cannot defend cogently the contention that public expression of homosexuality with regard to a such-and-such configuration of demographic variables of an environment will be acceptable in Cracow or Warsaw but unthinkable in Highland Podhale, Podlachia, the town Przemyśl, the most morally conservative regions of Poland what is attested not only by detailed sociological research but also outcomes of all elections from 1989 onward – these areas are not immunised from workings of norms of universally binding law over the area of the whole Third Republic that enact a minimal level of common axiological requirements while the placement of a specific ban on homosexual behaviours by enactments of local law – is impossible, even if in consideration of distinctly determined by the Constitution a hierarchy of sources of law. The general construction conditioning existence of an excess by a relativised to a particular background questionable as for its congruous with law of infractions behaviour – would be neurotic indeed; in fact it would signify adoption of presumption of such a behaviour’s punishability. Since homosexual addressees always – even if their behaviours would not be questioned by Police in no way – from the fact non-disturbance to them could not infer justifiably legality of such behaviours; since illegal behaviours are often not prosecuted and causes of such opportunism are often varied. However, a fact of non-prosecution of given behaviours, basically defined in a non-comparably unequivocal manner, evidently does not imply a negation of their negative estimation expressed by the legislator that ascribes them a censurable character of a criminal act. Therefore, a question of the first rank for a man taking up a given behaviour is awareness if it is the behaviour consistent with law and protected by the law, or quite the contrary: in majesty of the law prosecuted. Summarising this part of the presentation, one has to ascertain that the term of an excess may not actualise at a while its qualification by Police taking up less or more formalised procedural steps. As I mentioned above, ceaseless control by oneself and calculation if kiss a partner in the course of a stroll trough an attended street or a giving him a cuddle during a train journey does not – yet – constitute a behaviour that under given circumstances of time, a place, surroundings etc. with regard for ordinary norms of man’s coexistence one ought not to expect – would neurotic, plainly preventing a normal (thus: of full value) life; reckoning of this kind would easily lead, and it often leads without doubt, to a conclusion, inferred by very homosexual, assuming elimination any accent out of their public behaviours.
Instances of homosexual expression of feelings ought to be free from law’s interference as far as in practice of prosecution agencies heterosexual expression is free; of course, for reason of an extremely broad spectrum of manners of feelings’ expression it may occur, even quite often,  that an individualised observer will perceive some manifestations of emotional expression as vulgar or tasteless ones, especially under specific circumstances that however in such a configuration does not become a premise of penal responsibility but simply legally ineffective estimation of one’s manners, a level of sensitivity or culture, sense of a situation, an accomplishment etc. Besides, in Poland one may formulate such estimation inevitably only towards heterosexual couples and even if, anyway probably sporadically, they are imbued with dislike – they have equitably not influence over activation of penal responsibility. It is necessary to remind that penal law ought not to be, albeit often it is, perceive as an antidote that serves a solution of collisions any contradictory interests and penal reaction has intrinsically an exceptional and ultimate character, is, how it is often emphasised in doctrine of penal law, the ultima ratio
. It is hard to accept a view that ensuring particular groups of society a good mood and psychological bliss ought to become an object of a penal norm – in addition, at the cost of a frame of other, anyway also particular, social groups’ mind. Life in itself is a source of numerous stresses and tensions and it is not excluded that for some people the necessity of endurance of a view of men walking with their arms entwined may become another such a source; but this necessity is essence of a tolerant attitude. It is also worth to realise that homosexuals still have to bear omnipresent expression of heterosexuality; in contact with it they may also experience strong psychical tension – not necessarily because of repugnance towards such expression but for that reason that it evokes in a permanent way their non-articulated needs the articulation of them embodied in an act might be even forbidden by law.
The specially drastic dimension of “immoral behaviours” is still determined by the danger of experience of acts even physical violence by homosexuals because of public manifestation of their sexual identity. The possibility exists that agencies of the state – “abstaining magnanimously” from persecution/prosecution of public homosexual behaviours, even in case of their formal recognition as permitted ones – would not react firmly (or at all) to manifestations of aggression, indeed consummating features of determined prohibited acts, towards homosexuals displaying by their behaviour, which becomes a cause of an act of violence, their orientation – qualifying such a behaviour as an unworthy of protection provocation, that is taking up on one’s own count which ought to take into consideration risk of an environment’s agitation and a stirring up its violent reaction, according to a biblical thought that “for they have sown the wind, and they shall reap the whirlwind”
. Attitudes of that kind of State authorities may entrench directly wording of the 217 § 2 article of Polish Penal Code; it creates for the court opportunity of renouncement of inflicting a punishment for an act of battery because of a provocative behaviour of an aggravated person; one can imagine easily that the judgement of such a homosexual’s behaviour may de facto boil down to non-formal legalisation by State authorities – and in practice even to approval – numerous acts of violence towards homosexuals, as regards offences from the 19th  Section of Polish Penal Code (against life and health) – mitigation of offences’ perpetrators because of  “a contributory behaviour” of a victim, thereby, as I mentioned above in a somewhat other context, victimised twofold. In the configuration considered here agencies of the state would simply exert blackmail, coming down to a statement, of course one non-articulated clearly, that although public homosexual behaviours will not prosecuted formally the state de facto consents to a chase of a different kind – homosexual “ringleaders” by individual representatives of society who in “a virile reflex” express their “protest” that one cannot censure by no means. The acceptance of the notion that public expression of homosexual feelings is a provocation constitutes simply in itself a defilement of them but includes also – through de-facto acknowledgement of violence as an allowable implement of a solution to contradictory interests of legal transactions’ participants – large potential of release catastrophic social ramifications of short and long range determined by legitimated by the state brutalisation of men’s behaviours. That such a view is accepted by State officials some reports dedicated to the homosexuals’ situation monitoring attest: a homosexual man (18-25 years of age), Poland: he was intentionally jostled by a car when the driver had seen as he had been holding his partner by the hand. The aggrieved man had notified Police of the incident but he met with hostility: <We aren’t responsible for the provocation>, the officials stated
. One can assert for certain that the invoked situation is an isolated one in its character – but the question if legitimacy of this assertion results purely from the fact that cases of public homosexual expression are currently rare in Poland.
By way of an entry it is necessary to indicate existence in a Polish legal system also the 138th article of Code of Infractions that prohibits inter alia refusal of  provision of a service without justified reason by a person who provides such a service within limits of his/her professional activities. One ought to indicate the hazard of acceptance of homosexual feelings’ expression by institutions exercising law as “a justified reason” of for example refusal of service in restaurant, a lease of a hotel room or provision of a transport’s service in a situation when parallel to it expression of heterosexual feelings does not constitute a reason for refusal the service. 
Nevertheless, it appears inescapable that also in Poland – furthermore: in non-further prospect – the question of public expression of homosexuality will occur with the whole distinctness not (only) in a theoretical aspect of law study but (also) in the reality of social life. The question: if that process can proceed in a collision-free way, so to say: dispassionately, or it will become paid with heavy and humiliating experience of its participants. Listening attentively to words of the Secretary General of the Council of Europe Terry Davis: The Council of Europe do not say its members how far they should grant right to contracting marriages and adoption of children to gays and lesbians since any extension of such rights at European level  needs all of 46 member states’ consensus. However, as regards the protection of human rights and fundamental freedoms guaranteed by the European Convention on Human Rights – that prohibits discrimination on any ground – no one can tinker any compromise. We ought to defend these rights with conviction, persistence and power. Legal standards that bind the Council of Europe and case law of the European Court of Human Rights are clear and unambiguous – these who discriminate against gays and lesbians not only offend the memory of victims of Nazi homosexuals’ persecution but also break the law
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