


The European map below shows the patchy impact that the Gender Recast Directive has had on

the coverage of gender identity in national law:
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In the 16 remaining countries, namely Bulgaria, Cyprus, the Czech Republic, Estonia, Greece,

Iceland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Poland, Portugal, Romania, and

Slovenia, no reference to discrimination on the basis of gender reassignment is found in national

law or practice, suggesting that trans people are in a situation of legal uncertainty.30

While the situation may have changed in a few countries since the above data was compiled,

many gaps still remain. In response to a question raised by members of the European Parliament

in January 200931, the European Commissioner Vladimir Špidla recognized that “Article 8 (right to

respect for private and family life) and Article 14 (prohibition of discrimination) of the European

Convention on Human Rights also need to be taken into account where transgender rights are

considered” and stated that the “Commission takes breaches of EC law seriously and is closely

monitoring the implementation in the Member States of EC law, including Directives 2006/54/EC

and 2004/113/EC.” He also added that “The deadline for transposition of Directive 2006/54/EC in

the Member States was 15 August 2008. However, in accordance with Article 33 of the latter,

‘Member States may, if necessary to take account of particular difficulties, have up to one

additional year to comply with this directive’. The Commission will start monitoring the

transposition of that directive in the near future.”32

By 15 February 2011, Member States will be expected to send all the necessary information about

their transposition of the Directive to the European Commission. The latter will in turn draw up a

report to the European Parliament and the Council on the application of the Directive. It is

therefore highly important to keep the European Commission informed of any inconsistencies in

the application of the Directive at the Member State level.
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The Directive’s use of the term ‘gender reassignment’ raises concerns as to whether all trans

people are included within its definition or whether the term limits itself to transsexuals. Should it

be accepted that the term’s definition be understood in the wider sense? Would it be appropriate

for the domestic legislator to consider it as equivalent to ‘gender identity’ for the purpose of the

prohibition of discrimination?

Unfortunately, there is no clear guidance from the European Courts on how to answer these

questions. Gender reassignment as a legal term originated from the wording of the 1996

European Court of Justice’s decision in P. v. S. and had to do with the circumstances of that case in

which the applicant was dismissed while undergoing gender reassignment. The language was

employed again in K.B. and Richards and seems to specifically suggest a reference to the gender

reassignment surgeries that are undertaken by transsexuals. The jurisprudence of the European

Court of Human Rights has only dealt with cases that were brought by transsexual individuals

who were subjected to hormone therapy and underwent complete or, in the only case of L. v.

Lithuania33 partial, surgery, and therefore does not help to clarify this question. 

A recent legal analysis carried out for the EU Fundamental Rights Agency may however provide

useful insights for the domestic legislator. In response to whether ‘gender reassignment’ is indeed

equivalent to ‘gender identity’, the study concluded that:

33 L. v. Lithuania, Appl.
no.27527/03, judgment of

11 September 2007

9. Is ‘gender reassignment’
equivalent to 'gender identity'?

“[T]ransgenderism may not have to be reduced to [a] narrow understanding, linking

it to ‘gender reassignment’ defined as ‘a process which is undertaken under medical

supervision for the purpose of reassigning a person’s sex by changing physiological

or other characteristics of sex, and includes any part of such a process’. Whereas

transgender people in this narrow understanding do find themselves in a specific

situation due to the operation of gender reassignment […] there is no reason not to

extend the protection from discrimination beyond these persons, to cover cross

dressers, and transvestites, people who live permanently in the gender ‘opposite’ to
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that on their birth certificate without any medical intervention and all those people

who simply wish to present their gender differently. It has been recommended that

protection from discrimination on grounds of ‘gender identity’, more generally, should

encompass not only transsexuals (undergoing, intending to undergo, or having

undergone a medical operation resulting in gender reassignment), but also those

other categories."34

Good Practice:

� Six European countries have so far construed the definition of 'gender

reassignment' to be equivalent to that of 'gender identity' and included an

express ban on discrimination in national law. In doing so, they provided

protection from discrimination to all trans people without distinction and left

no room for legal uncertainty.

34 EU Agency for
Fundamental Rights,
Homophobia and
Discrimination on Grounds
of Sexual Orientation in the
EU Member States: Part I -
Legal Analysis, 2008, p.131,
online at
http://fra.europa.eu/fra

Website/attachments/FR

A_hdgso_report_Part%2

01_en.pdf 
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Whereas the Gender Recast Directive constitutes an important tool for combating discrimination

on grounds of gender identity, there is a concrete risk that the gaps in the law may leave room for

lack of clarity. Such gaps are likely to continue to undermine equality for transgender people. Due

to this, civil society should work towards progress on both the European and domestic levels to

ensure full implementation of the framework of the Directive.

10.1 Progress at European level

Main goal: ensuring that the language of the Gender Recast Directive regarding its reference to

gender reassignment can be expanded so as to coincide with the ground of gender identity.

� The precedent of P. v. S. and its lasting linguistic formulation, as well as the language of the

Directive, should be challenged with reference to the meaning of gender identity before the

European Court of Justice. The starting point could be a case of discrimination at the workplace or

within social security in which the petitioner would be a transgender individual who has not

undergone any kind of surgery, but whose gender role and gender identity do not correspond to

the sex assigned at birth. In other words, the meaning of gender reassignment should either be

explicitly expanded or amended.

� Similarly to what happened after P. v. S., a future favourable decision should then be used as

a precedent to ensure that the same interpretation is applied to other areas of life, such as the

provision of goods and services, healthcare, housing, and others.

� Such litigation efforts should be carefully prepared to maximize their impact. The language

that is developing in recent decisions of the European Court of Human Rights seems to

increasingly recognise the existence of a factor (gender identity) that determines people's well-

being. Precisely because of the cross-fertilization between the two European Courts, it is very

important to set the advancement of the language used by the ECtHR as a key goal. It is not

unthinkable to believe that the ECJ would then decide to aligning its language to that of the ECtHR.

10. Strategic litigation and
further progress through
legislation  
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10.2 Progress at domestic level

Main goal: ensuring broad interpretation of the ground of gender identity by domestic courts to

ensure a more effective impact of the Gender Recast Directive; and ensuring legislative reform

that replicates the legal advances achieved through the decisions of the European Court of

Human Rights in cases such as Goodwin35, van Kück36, L.37, and Grant38;

� Existing national legislation providing protection to trans people on the grounds of gender

identity, such as that of Sweden and the United Kingdom, may be used in other European

countries both as a ground for advocacy and as a model for change.

� Legislative advocacy may not give short-term results in every country. In this event, litigation

at domestic level (with reference to  the European Court of Human Rights' numerous decisions

since Goodwin), may constitute another tool to ensure recognition of gender identity, thus

allowing for legal change of sex and name on identification documents regardless of surgery.

� Positive court decisions should then be used to ensure the introduction of new legislation or

legislative reform of existing norms in line with the jurisprudence. Progressive legislation would

amplify the benefits of the Gender Recast Directive ensuring protection from discrimination of all

trans individuals, regardless of surgery.

35 Christine Goodwin v. UK,
Appl. no. 28975/95,
judgment of 11 July 2002

36 van Kück v. Germany,
Appl. no. 35968/07,
judgment of 12 June 2003 

37 See note 33 above

38 Grant v. UK, Appl. no.
32570/03, judgement of
23 May 2006 
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By 15 August 2008, Member States had to ensure that their domestic legislation complied with

the Gender Recast Directive. To assist organisations in monitoring implementation and full

compliance of national legislation with the Directive, you will find below a compliance checklist

and a list of steps that may be taken if national legislation does not meet the minimum

requirements of the Directive.

IMPLEMENTATION
PROCESS - 
THE NEXT STEPS
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� Legislation, policies and practices put in force by Member States should be checked for

compliance using these guidelines. Administrative practices should also be reviewed to

ensure that they do not contravene the provisions of the Directive.

COMPLIANCE CHECKLIST - 
Member States should by now:

� NOT exclude trans people from the interpretation of the ground of sex, either by

explicitly including gender reassignment in the text of equal treatment laws, or through

interpretation by domestic judges/other administrative institutions 

� Include trans people within the remit of the national gender equality body

� Encourage dialogue with trans organisations, and other entities, such as LGBTI

organisations, trade unions, and any other organisations focusing on combating

discrimination on the basis of gender reassignment

� Include the ground of gender reassignment in any education/awareness campaign

about the content of the Directive 

� Extend positive action measures to trans people39

� Recognise sick and invalidity schemes for trans individuals and ensure that such

schemes are made available by employers

� Recognise the age of retirement for trans individuals based on the preferred gender

and not on the birth sex

� Make available social security schemes and pensions schemes to trans individuals and

their spouses/partners 

� Abolish any laws, regulations and administrative provisions that are contrary to the

principle of equal treatment of trans people as stipulated in the Directive

1/ Do national legislation, policies
and practices comply with the
Directive?

39 In those Member States
where positive action is
used as a tool to ensure
full gender equality in
practice 
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2/ What if national legislation does
not meet this checklist? 
� Identify strategies to initiate a change in national legislation where it is necessary 

(e.g. lobby parliamentarians, rally support from other NGOs and other civil society

organisations, launch a public awareness campaign, etc.)

� Publicise any individual cases where trans people are negatively affected by the non-

compliance and seek legal advice on possible remedies with reference to the Directive

� Bring non-compliance to the attention of the Ministry responsible for gender equality

� In cases of discrimination, make use of administrative and judicial remedies, referring

both to the Directive and to the case-law of the ECJ and ECtHR that judges must apply in

their judgments

� Make specific reference to the Directive and/or the ECJ case-law in any document,

public statement and letters to government and elected officials you send regarding the

issue of trans equality in employment and occupation

� Raise the issue with your national equality body responsible for gender equality 

� Raise the issue with trans organisations, LGBTI organisations, and trade unions 

� Bring your concerns to the attention of the European Commission 

(The relevant office is Unit G/1 ‘Equality between Men/Women’, Directorate G ‘Equality

between Men/Women, Action against discrimination, Civil Society’, DG Employment, Social

Affairs, and Equal Opportunities, European Commission

http://ec.europa.eu/social/main.jsp?langId=en&catId=418)

� Inform ILGA-Europe about the state of implementation of the Directive in your country

and let us know how we can support your actions





Further information is available: 

S. Burri & S. Prechal, The Transposition of Recast Directive 2006/54/EC, European Commission (2009) 
http://ec.europa.eu/social/BlobServlet?docId=1843&langId=en

S. Burri & S. Prechal, EU Rules on Gender Equality: How are they transposed into national law?
European Commission (2009) 
http://ec.europa.eu/social/BlobServlet?docId=4018&langId=en 
(available in EN FR DE)

S. Burri & S. Prechal, EU Gender Equality Law, European Commission (2008)
http://www.ec.europa.eu/social/BlobServlet?docId=1771&langId=en 
(available in EN FR DE)

Commissioner for Human Rights, Human Rights and Gender Identity Issue Paper, Council of Europe
(2009)
https://wcd.coe.int/com.instranet.InstraServlet?Index=no&command=com.instranet.CmdBlo
bGet&InstranetImage=1382167&SecMode=1&DocId=1433126&Usage=2 
(available in EN FR RU)






