Re: ILGA-Europe feedback on the European Commission’s 2008 Progress Reports

Brussels, 24.11.2008

General Feedback on Progress Reports
The European Commission monitors annually the progress made by candidate and potential candidate countries in fulfilling their obligations under the accession partnerships. These partnership agreements suggest the countries to meet series of short and medium term goals that are geared towards fulfilment of the Copenhagen criteria and adoption of the EU acquis as a condition for EU membership. The Commission published the 2008 progress reports in November. Progress reports on all countries can be found online at: 

http://ec.europa.eu/enlargement/press_corner/key-documents/reports_nov_2008_en.htm.
ILGA-Europe welcomes the way in which the human rights of lesbian, gay, bisexual and transgender people are raised in the European Commission’s 2008 progress reports. In general there is a clearly positive development in the progress reports as the human rights issues of LGBT people are covered more extensively and in a larger number of reports than last year (seven out of eight reports had several explicit references to the LGBT issues). Also, the reports for this year cover wider scope of discrimination against LGBT people and give more concrete recommendation to the states to introduce anti-discrimination laws and policies that are in line with EU acquis. It is especially positive to notice that some reports refer to the discrimination faced by LGBT people in various spheres of social and economic life ( medical institutions -Turkey, employment-BiH, Serbia). 
Another positive development is that the Commission, along with appreciation of the need and the importance of anti-discrimination legislation, refers to the gap between the laws and their practical implementation (e.g. Croatia, Kosovo). There are also more explicit references to the human rights of transgender people in most of the reports when comparing with the previous year.
At the same time, ILGA-Europe regrets that the Commission’s 2008  progress report on Croatia does not include explicit references to the situation of LGBT people. There is no reference on homophobic hate crimes and discriminatory attitude of the police prevalent in the country, despite the information provided by the civil society to the Commission.
We also regret to see that there has been no mention of brutal attacks and violence during Sarajevo Queer Festival and Queer Belgrade Festival in September. We understand that it was probably difficult to include the incidents in the 2008 progress reports due to the fact that they happened six weeks before the reports were out. We, however, would like to see the Commission making more explicit references to the violent attacks, homophobic speeches and threats in connection with LGBT events in both BiH and Serbia in 2009 country progress reports. 
Additionally, despite the fact that there is, indeed, little information available to report on the restrictions of freedom of assembly and association in Albania, Montenegro and Kosovo, we would encourage the Commission to acknowledge that the fear of discrimination and stigmatization are the main hindering factors for the LGBT community to organize and take actions as well as to provide sufficient documented information in those countries.

The Commission’s progress reports are the most important tools at hand for the EU in influencing the human rights situation in candidate and potential candidate countries. The gradually wider and more self-evident inclusion of LGBT human rights in the Commission’s monitoring system and in the progress reports means that LGBT rights are recognised within the European Union and that it is expected and demanded of the future members that they comply with the European values. 

ILGA-Europe strongly encourages the Commission to continue promoting the human rights of LGBT people by including them in the priorities within accession partnerships with the countries and by making sure that they are reflected in national action plans.
Effective advocacy by ILGA-Europe and member organizations
There is a significant positive development in the progress reports compared with last year as the human rights of LGBT people are explicitly mentioned in almost all the reports. The inclusion of LGBT rights in most of the progress reports is to a very large part a result of active advocacy work, documentation of human rights violations and good cooperation between the LGBT organisations and the European Commission. 

ILGA-Europe frequently meets with relevant bodies of the European Commission and the European Parliament. It cooperates with MEPs and with Commission units and facilitates meetings between its member organisations and the European institutions. At the same time we provide our member organisations with capacity building tools and resources so that they know how to make use of the progress reports in their advocacy in national and international level. One of the means that ILGA-Europe uses for this is its Human Rights Violations Documentation Fund that funds small documentation and dissemination projects on national and local level.

ILGA-Europe and its member and partner organisations in candidate and potential candidate countries have provided the European Commission with detailed documentation on human rights violations against LGBT people repeatedly during 2008. The references to individual cases often came directly from documentation provided to the Commission by ILGA-Europe and its member organisations. 
In June 2008 ILGA-Europe participated in consultations with the European Commission on accession progress reports. A study visit to the EU institutions was organised for 3 activists from Turkey, Croatia and Serbia. This consultation had strong empowering effect on our member organizations and, in the case of Croatia, contributed to the adoption of the comprehensive anti-discrimination legislation in the country. 
Next steps

ILGA-Europe and its partners will give their feedback about the progress reports to relevant country units in the Commission as well as to the Enlargement Commissioner. Furthermore, together with our members and other partners we will follow up how the Commission takes into account our remarks as well as how the countries comply to the Commission’s recommendations.  
ILGA-Europe together with its partners and allies will continue the advocacy and lobby to ensure that the Commission covers human rights issues of LGBT people in the future progress reports and incorporates them in partnership agreements with the countries. 
Detailed feedback on Progress Reports per country 
Croatia 
In general, Croatia has received positive feedback from the Commission on the progress made, specifically in the field of anti-discrimination. 
The main achievement that will have positive impact on LGBT people’s rights was the adoption of comprehensive anti-discrimination law in July 2008. The law is in full compliance with the EU acquis.  While the Commission gives credit for the progress made, it also acknowledges that the “anti-discrimination legislation has not been applied vigorously” and that “the level of protection against discrimination in practise and its judicial prosecution is not in line with EU standards”. 
ILGA-Europe appreciates that the Commission makes reference to the gap between the adoption of the law and the practical implementation of it. However, we regret to notice that there is no reference to homophobic hate crimes and to discriminatory attitude of police towards LGBT people, despite the information provided by ILGA-Europe member, partner organization. 
We, hope that the information provided by our partner organization will be taken into account to refer to the discrimination on the grounds of sexual orientation and gender identity in the next progress report on Croatia. 
FYR Macedonia 
We appreciate that the progress report on FYR Macedonia clearly refers to the fact that “the framework law on anti-discrimination has not yet been enacted” and that current legislation is not in line with EU acquis.
ILGA-Europe is also pleased to notice that in contrary to 2007 progress report on Macedonia, in 2008 report the Commission makes explicit reference to the discrimination faced by LGBT people as well as urges that the envisaged national anti-discrimination strategy addresses discrimination on the grounds of sexual orientation and gender identity. 
Turkey 
ILGA-Europe appreciates the way in which the human rights of lesbian, gay, bisexual and transgender people are raised in the European Commission’s 2008 progress report on Turkey. The report extensively covers the violations of the freedom of association of homosexual people referring to an Istanbul court decision to close Lambda Istanbul in May 2008, upon an appeal by Istanbul Governance. Also there are several explicit references to the fact that existing national legislation does not provide for specific protection on the grounds of sexual orientation. On the contrary the provisions of Criminal Code on “public exhibitionism” and “offences against public morality” are sometimes used to discriminate against LGBT people.     

It is especially positive that the Commission explicitly raises the human rights violations encountered by homosexual people at medical institutions for the exemption from the military service.

The report also refers to the violence against transsexuals and transvestites in Turkey, including by the police. 

Albania
It is very encouraging to see that in the report on Albania it is explicitly elaborated that the violence and hostility towards LGBT people is paramount in the country and that the government failed to combat discrimination on the grounds of sexual orientation and gender identity. Furthermore, the Commission urges the government to increase legislative efforts and develop an action programme to counter discrimination, including on grounds of sexual orientation and gender identity. 
BiH
The Commission acknowledges that BiH has made limited progress in improving on observance and enforcement of human rights in the country. It states that the lack of comprehensive anti-discrimination legislation, State’s formal and informal support of discriminatory attitudes contribute to widespread discrimination, violence against LGBT people. Commission also raises the issue of discrimination in employment on the bases of sexual orientation.
It has also been mentioned that the right to freedom of assembly and association has not always been observed in the country and that “harassment of certain collectives because of their sexual orientation has also occurred”.  
However we, regret to see that there has been no mention of brutal attacks and violence during Sarajevo Queer Festival in September. We understand that it was probably difficult to include the incident in the 2008 progress report due to the fact that it happened six weeks before the reports were out. We, however, urge the Commission to make explicit reference to the violence in the Queer Festival in Sarajevo: attacks on the participants of the events, attacks on the office of LGBT organisation, lack of police protection, death threats to the organisers of the festival, in 2009 country progress report. ILGA-Europe is also calling on the European Commission to continue monitoring the situation with regards to the rights to assembly and expression for LGBT people in Bosnia and Herzegovina. 

Serbia 

In the progress report on Serbia it is mentioned that violent attacks, hate speeches and discrimination on the grounds of sexual orientation and gender identity is prevalent in the country and that the government failed to provide adequate protection against discriminatory treatment. It further mentions that comprehensive anti-discrimination legislation has not been adopted yet and the protection against discrimination in the labour market is also very weak.

However, we would have liked to see the Commission making more explicit references to the violent attacks, homophobic speeches and threats in connection with LGBT events (e.g  March 2008 Eurovision Song Contest in Belgrade, September 2008 Belgrade Queer Festival).
ILGA-Europe is also calling on the European Commission to continue monitoring the situation with regards to the rights to assembly and expression for LGBT people in Serbia. 

Montenegro 
When comparing with 2007 progress report, the report on Montenegro for this year had very clear reference to LGBT issues. We appreciate that the Commission raises the issues of discrimination against LGBT people, exacerbated by widespread homophobic attitudes and the lack of legal protection by authorities.  It further expresses the need for comprehensive anti-decimation measures covering sexual orientation and gender identity. 
Regarding freedom of assembly and association, despite the fact that there is, indeed, little information available to report on the restrictions, we would encourage the Commission to acknowledge that the fear of discrimination and stigmatization are the main hindering factors for the LGBT community to organize and take actions as well as to provide sufficient documented information on the situation of LGBT people. 
Kosovo
While the law on anti-discrimination is there and protects people from discrimination based on sexual orientation, the report indicates that little progress has been made in implementation of the law. Homophobia is still widespread in media and in general public and many LGBT people are not aware of the protection provided by the anti-discrimination legislation. 

Similar to the situation in Montenegro, the degree of organization of the LGBT community is low and many are not willing to openly associate out of the fear of stigma and discrimination. We, thus, encourage the Commission to acknowledge that many cases remain undocumented due to that stigma as well as due to the violations committed by the authorities themselves. 
Some quotations from Progress Reports
Croatia 

Overall, international human rights law is respected in Croatia with some specific shortcomings related to the length of trials and shortcomings of the judicial system. (p.10)

There have been no particular difficulties as regards freedom of assembly and association. (p.11)
A comprehensive law on anti-discrimination was adopted in July 2008, signifying important progress. This law is aimed at full alignment with EU acquis. However, anti-discrimination legislation has generally not been applied vigorously. To date there has only been one criminal conviction for hate crime.(p.12) 
The level of protection against discrimination in practice and its judicial prosecution is not in line with EU standards. (p.12).
Macedonia
Little progress can be reported as regards promotion and enforcement of human rights.(p.15)

With regard to freedom of assembly and association, the legal framework meets most international standards. There were no particular developments.(p.17)

In the area of anti-discrimination policies, neither a framework law on anti-discrimination has yet been enacted nor has this issue been clearly regulated in the existing legal provisions. Mechanisms to identify, pursue and criminalise all forms of discrimination by state and nonstate bodies against individuals or groups have not yet been established. Minorities and persons with disabilities continue to suffer from discrimination. Lesbian, gay, bisexual and transgender (LGBT) people are also subject to discrimination. The envisaged national antidiscrimination strategy should therefore also address discrimination on grounds of sexual orientation and gender identity.(p.19)
Turkey

Following a case brought by the Istanbul Governorate, an Istanbul court decided in May to close down a lesbian, gay, bisexual, transgender/transsexual (LGBTT) association. (p. 17)

The principle of anti-discrimination is enshrined in the Constitution and upheld in several laws. Homosexual relationships between consenting adults in private are permitted in Turkey. In recent years, associations of the lesbian, gay, bisexual and transgender (LGBT) community registered for legal status in Turkey and prosecutors refused to press charges following a request by the Ministry of Interior to close them. This has enabled them to start advocating and defending the rights of lesbian, gay, bisexual and transgender people. However, the law does not duly mention all the grounds of discrimination, such as sexual orientation, and provisions of the Turkish Criminal Code on "public exhibitionism" and "offences against public morality" are sometimes used to discriminate against LGBT. In May 2008, upon an appeal by the Istanbul Governorate, an Istanbul court decided to close down Lambda Istanbul, as its statute was considered against general morality. An appeal has been lodged before the Council of State in this case. Homosexuals have the right to exemption from military service. If they request such

exemption, their sexual orientation is verified by means of degrading medical and psychological tests or by demanding proof of homosexuality. Transsexuals are occasionally subjected to physical assaults, including by the police. Homophobia has also resulted in cases of physical and sexual violence. These allegations require prompt and effective investigation.(p. 23)

The acquis concerning discrimination on grounds of racial or ethnic origin, religion or belief, disability,
age and sexual orientation has not yet been transposed. An effective and independent "Equality Body" still needs to be established to promote non-discrimination and equal treatment Preparations in the field of antidiscrimination are at an early stage.

Anti-discrimination is enshrined in the constitution and upheld in several laws. However, there is no specific protection on grounds of sexual orientation in Turkish law and provisions of the Turkish Criminal Code on "public exhibitionism" and "offences against public “morality" are sometimes used to discriminate against the lesbian, gay, bisexual, transvestite and transgender (LGBTT) community. In May 2008, an Istanbul court decided to close down an LGBTT organisation, as its statute was considered against general morality. An appeal has been lodged before the Council of State in this case. Transsexuals and transvestites are occasionally subjected to physical assaults, including by the police. Homophobia has also resulted in cases of physical and sexual violence. These allegations are not systematically followed up by prompt and effective investigation. (p.70)

Albania
No restrictions on freedom of assembly and association are to be reported (p.13)
As regards anti-discrimination policies, there has been little progress on establishing a proper legal definition of discrimination or specific anti-discrimination legislation. Appropriate institutional support for victims of all violence needs to be ensured. There is continuing serious hostility in public and the media towards the lesbian, gay, bisexual and transgender (LGBT) community. The government has taken no action to combat discrimination on the grounds of sexual orientation and gender identity. Arbitrary arrests and mistreatment of LGBT persons persist. This has already led to the emigration of leading activists. What is needed now, in addition to increasing legislative efforts, is to develop an action programme to counter discrimination, including on grounds of sexual orientation and gender identity.(p.15)
BiH

The constitutional framework of Bosnia and Herzegovina includes the right to freedom of assembly and association. However, there have been an increasing number of cases of intimidation against NGOs and civil society organisations. Harassment of certain collectives because of their sexual orientation has also occurred.(p. 17)
With regard to anti-discrimination policies, the State and Entity constitutions guarantee equal treatment of all people. A comprehensive anti-discrimination law has not yet been adopted. Anti-discrimination legislation exists in several areas, but implementation has been deficient. Social discrimination and exclusion of people belonging to the lesbian, gay, bisexual, transgender (LGBT) community is widespread. Acts of intimidation against these groups have occurred. This is exacerbated by the State’s informal and formal support to such attitudes and the lack of a proper anti-discrimination legislation and implementing measures regarding sexual orientation and gender identity. (p. 20)

Discrimination against the Roma population remains an issue, as well as discrimination in employment on the basis of ethnicity and sexual orientation. (p. 41)
Serbia

There were reports of attacks against organisations and individuals defending civil and political rights, fighting against impunity and defending the right to different sexual orientation. Some efforts were made by the law enforcement authorities to follow up such incidents, however, in most instances the perpetrators have not been brought to trial.(p.16)
The constitution prohibits direct and indirect discrimination on any grounds. A comprehensive anti-discrimination law has not yet been adopted. In practice, there is still widespread discrimination, primarily against national minorities, Roma or women as well as lesbian, gay, bisexual and transgender (LGBT) people. The State ombudsman’s 2007 annual report found that a number of people were exposed to hate speech and discrimination on the grounds of their sexual orientation and gender identity and that the authorities had failed to provide adequate protection against such treatment. (p.18)

There is no comprehensive anti-discrimination law. Widespread discrimination, in particular against the Roma community, people with disabilities, ethnic minorities and people of different sexual orientation, prevails. Protection against discrimination on the labour market is weak. (p. 38)
Montenegro

Overall, Montenegro has made some progress in improving observance of international human rights law. However, further efforts are necessary to improve judicial enforcement. (p. 13)

Regarding freedom of assembly and association, there are no restrictions to report. (p.15)

In the area of anti-discrimination policies, adoption of the draft law on prohibition of discrimination is pending. Lesbian, gay, bisexual and transgender (LGBT) people are marginalised and discriminated against in Montenegrin society due to homophobic attitudes and lack of legal and practical protection by the authorities. In addition to increasing legislative efforts, comprehensive anti-discrimination measures covering sexual orientation and gender identity are needed.(p.16)

 Kosovo

Overall, despite some institutional and legislative progress, there is still a lack of capacity to implement and upgrade human rights standards in Kosovo. (p.17)

The Law on Freedom of Association in a Non-Governmental Organisation has not been promulgated yet. The assembly has not reviewed the Law on Public Gatherings and the law has not been promulgated. The freedom of association and gathering is guaranteed under the constitution, but the relevant legal framework does not exist. (p.19)

The human rights units in the line ministries received further training and they organised information sessions on the Law on Anti-Discrimination. The creation of a society free from discrimination is a key priority in the European Partnership for Kosovo. Confirming the provisions of the law, the constitution and also the anti-discrimination law protects people from discrimination based on sexual orientation. Police treatment of homophobic motivated harassment has improved after the training of municipal police officers on lesbian, gay, bisexual and transgender (LGBT) issues. There is no inter-ethnic tension among the LGBT community.

However, there is little progress to report on the implementation of the law. The capacity of human rights units at central and municipal level is low. Cooperation between the government and the office of the Ombudsperson has to be improved. Communication between central and local bodies is too rare to effectively follow up on possible breaches of the law. People living in rural areas and the lesbian, gay, bisexual and transgender community are not informed about the law. Homophobia is still widespread in the public and the media. The sentences passed for homophobic harassment do not specify harassment as motive. Overall, little progress can be reported in the implementation of anti-discrimination

legislation. (p.21)
In the area of anti-discrimination policies, the government declared September 2008 "antidiscrimination

month", and organised several public events and training sessions to provide civil servants and the general public with more information on Kosovo's anti-discrimination policies. (p.39)

For further information contact:  Lilit Poghosyan, Programmes/Policy Officer, lilit@ilga-europe.org


