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INTRODUCTION 

ILGA-Europe welcomes the opportunity to contribute to this exchange of ideas on the future priorities of the EU programme in the area of Justice and Home Affairs. Cooperation and dialogue with civil society organisations is essential to ensuring successful promotion and protection of fundamental rights. This is why ILGA-Europe believes that the European Commission needs to ensure that the next stages of the dialogue on the future programme on justice and home affairs provide for a comprehensive consultation and debate on the future of policies on freedom, justice and security in the European Union. We look forward to an ongoing debate in this important policy area with all the relevant stakeholders.

This contribution is intended to highlight the areas which ILGA-Europe considers must be taken up in the framework of the future programme on justice and home affairs, such as violence motivated by discriminatory bias (in particular homophobia and transphobia), protection of lesbian, gay, bisexual and transgender (LGBT) people in asylum and family reunification legislations and freedom of movement within the EU and mutual recognition of civil status in relation to recognition of LGBT families. This paper provides a response to the “Open” Questions, regarding the priority areas, actions and legislation for the future programme, and then provides a more detailed answer to some of the specific questions posed in the questionnaire.

ILGA-Europe’s consultation is based on evidence gathered by the organisation and the issues of concerns identified by our member organisations in EU member states. This paper also refers widely to the Fundamental Rights Agency’s report on “Homophobia and discrimination on grounds of sexual orientation in the EU Member States”
 and builds on the recommendations included in this report. ILGA-Europe calls on the European Commission to take these recommendations into consideration in the elaboration of the future programme on justice and home affairs. 
1. The ‘Open’ Questions

Which (maximum five) areas or actions should in your opinion definitely be a priority for 2010-2014 in the area of Freedom, Security and Justice?

1. Propose legislation to combat homophobia and transphobia – incitement to hatred or discrimination against LGBT people – through criminal law and to recognise homophobic and transphobic motive as an aggravating factor in the commission of criminal offences 

2. Tackle any direct or indirect obstacles and limitations on the freedom of movement of LGBT families, including in relation to the ‘portability’ of rights and the mutual recognition of civil status.
3. Ensure correct transposition and implementation of EU legislation in the area of asylum and family reunification, in particular in relation to the protection of LGBT people against persecution and rights of same-sex partners and family members of LGBT people. 
4. Ensure that the specific vulnerabilities of children in LGBT families are fully taken into account in the promotion and protection of the rights of the child. 

5. Ensure the mainstreaming of fundamental rights, including the rights of LGBT people, into all EU law and policy and improve the process of fundamental rights impact assessment 
How do you think existing legislation in the area of Freedom, Security and Justice can be improved or simplified? Please, give (maximum five) examples?

1. Monitor implementation of the Directive 2004/38 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States in relation to same-sex couples and family members of LGBT people and take the necessary procedures against Member States in which same-sex couples do not enjoy full rights of free movement and residence.
2. Correct implementation of the Directive 2004/83/EC on Minimum Standards for the Qualification and Status of Third Country Nationals or Stateless Persons as Refugees in relation to persecution on grounds of sexual orientation and gender identity and recognition of family members
3. Correct implementation of the Directive 2003/86/EC on the right to family reunification in relation to same-sex couples and family members of LGBT people
4. Build upon the foundation set by the Framework Decision on Combating Racism and Xenophobia as a Crime to recognise a range of crimes that impact on other vulnerable social groups, such as the LGBT community 
2. ILGA-Europe’s response to Specific Questions

Question 1 – Improve the protection of fundamental rights
1.1. Do you think that the EU should promote respect of Fundamental Rights in Europe in addition to the activities of the Member States?
ILGA-Europe’s Response: YES

ILGA-Europe believes that the European Union has a vital role in the promotion of fundamental rights. The European Union also has a significant responsibility to ensure not only that its own activities respect these standards but also that it takes action to actively respect, protect and fulfil fundamental rights through the standards that are set for the Union and for Member States.
ILGA-Europe strongly believes that the future Justice and Home Affairs programme must be built on the respect for the universality and indivisibility of the fundamental human rights of all in keeping with the EU Charter of Fundamental Rights and Article 6 of the EU treaty. The protection of fundamental rights must be an overarching priority of the future programme which should within the human rights framework set by international and European human rights standards.

In this regard, ILGA-Europe sees the future accession of the EU to the European Convention of Human Rights and to the UN Convention on the rights of people with disabilities as important precedents, which should be followed for other international instruments. ILGA-Europe also strongly encourages the EU to take into consideration the Yogyakarta Principles on the Application of International Human Rights Law in relation to Sexual Orientation and Gender Identity
 in the formulation and elaboration of its laws, policies and programmes. 
ILGA-Europe believes that the process of fundamental rights impact assessment should be improved so as to not only ensure that proposals comply with fundamental rights standards but to also explore ways in which proposals can enhance the enjoyment of fundamental rights. 

1.2. Do you think that EU legislation promoting the implementation of fundamental rights such as data protection and fight against xenophobia and racism should be improved?
ILGA-Europe’s Response: YES
Legislation tackling violence motivated by discriminatory bias
ILGA-Europe considers that the EU has a vital role to play in the fight against racism and xenophobia, but also in the fight against homophobia and transphobia. In particular, ILGA-Europe believes that there is a need to combat homophobia
 and transphobia
– incitement to hatred or discrimination against LGBT people – through criminal law and to recognise homophobic and transphobic
 motive as an aggravating factor in the commission of criminal offences (hate crimes). 

A 2008 survey
 on violence based on sexual orientation and gender identity bias in OSCE countries concluded that “continuing violence motivated by hatred and prejudice based on sexual orientation and gender identity, though still largely unseen, is an intimidating day-to-day reality for people across Europe and North America”. The report explains that these crimes represent a significant portion of violent hate crimes overall, which are characterized by levels of serious physical violence, and that available data from government and nongovernmental reports suggest that there is an increase of such incidents
. Such violence constitutes a serious violation of fundamental rights. Homophobic hate speech and hate crime are also obstacles to the possibility for individuals to exercise their free movement and other rights in a non-discriminatory manner.

ILGA-Europe believes that homophobic and transphobic violence could be combated more effectively using EU wide criminal legislation, and that the EU should build on the Framework Decision on Combating Racism and Xenophobia as a Crime
 adopted by the European Council in 2008 to ensure protection of LGBT people who are exposed to crimes motivated by hatred.  A similar recommendation was made by the Fundamental Rights Agency in its report "Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States":
“The European Commission should consider proposing similar EU legislation to cover homophobia. This EU legislation needs to cover homophobic hate speech and homophobic hate crime and approximate criminal legislation in the Member States applicable to these phenomena. Homophobic hate speech and hate crime are phenomena which may result in serious obstacles to the possibility for individuals to exercise their free movement rights and other rights in a non-discriminatory manner. These phenomena need to be combated across the European Union ensuring minimum standards of effective criminal legislation.”

· ILGA-Europe calls on the European Commission to propose legislation addressing crime motivated by homophobia and transphobia similar to the Framework Decision on Combating Racism and Xenophobia as a Crime
Data collection

The issue of collection of human rights data and analysis is very important to ILGA-Europe. It is particularly crucial in relation to groups which are likely to be exposed to various human rights violation such as LGBT people, women, Roma and migrants, to name a few. 

A key challenge in promoting and protecting the rights of LGBT people is the relatively low numbers of statistical data and analysis on LGBT issues. In its report on homophobia, the FRA stated that “the paucity of relevant data across the EU, which could inform about discrimination on grounds of sexual orientation, is striking”.

The collection of solid and comprehensive statistics regarding all forms of discrimination and violence, including discrimination on the grounds of sexual orientation and gender identity, is needed to give visibility to human rights violations and to provide a solid basis for policy-making and law-making. In the collection of data concerning LGBT, a delicate balance has to be struck between data collection and data protection measures and the respect for privacy. LGBT people are often victims of violation of the right to private life
 and therefore rules related to data protection and to respect for privacy are crucial for the protection of the dignity of LGBT people. Guidance on data collection should be drafted which respect private life in co-operation with LGBT representatives. 
· ILGA-Europe calls on the Commission to work with the Fundamental Rights Agency on data collection about discrimination based on sexual orientation and gender identity, including on the incidence of homophobic and transphobic violence, in order to ensure EU-wide monitoring with respect to discrimination and violence on the grounds of homophobia and transphobia, as well as on other grounds.

Question 2 – Develop EU citizenship
2.1. To facilitate the free movement of EU citizens within the EU do you think that the EU should do more to:
(1) remove the remaining obstacles in the day-to-day life of  EU citizens who move to another Member State?  

ILGA-Europe’s Response: YES

Discrimination and the violation of fundamental rights are key obstacles to the free movement of EU citizens and action to tackle these must be a priority. Indeed, the right to free movement for LGBT people in Europe is curtailed by a series of barriers linked to discrimination and lack of (or incomplete) recognition of the diversity of couples and families. 

First, the lack of comprehensive protection against discrimination hinders free movement of EU citizens as does the lack of a minimum level of protection against homophobia and transphobia as a crime. Second, equal enjoyment of the right of free movement of LGBT people is severely limited by the lack of recognition of family members of LGBT people. Following the principle of subsidiary in EU law, family law including the definition of family members, of marriage and partnership, falls within the competence of Member States. 

An increasing number of Member States provide legal recognition to same-sex couples, although to varying extents of completion. Three EU Member States (Belgium, the Netherlands and Spain) have legally introduced marriage equality into their national legislation, while other States have adopted registered partnership laws extending rights equivalent to marriage with a limited set of exceptions. In the vast majority of Member States, however, the legislation relating to freedom of entry and residence of ‘spouses’ of citizens of the Union does not clearly address the situation when these ‘spouses’ are of the same sex as the Union citizen, and there is no case-law to guide those wishing to exercise their free movement rights.
 
  

The EU Directive 2004/38 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States (Free Movement Directive)
 for the first time explicitly includes registered same-sex partnerships in the definition of family members. As stated by the Fundamental Rights Agency (FRA), implementation of this directive should ensure that ‘spouses’ or ‘partners’ of citizens of the Union having exercised their free movement rights are recognised as such, even when they are same-sex spouses or partners.
 

However, according to a recent European Commission report on the application of Directive 2004/38/EC
, same-sex couples enjoy full rights of free movement and residence only in thirteen Member States which consider registered partners as family members. The Commission report also states that thirteen Member States have failed to transpose Article 3(2) on the rights of other family members correctly. 


Additional data on the treatment of same-sex partners in relation to the Free Movement Directive is included in the FRA report. Seventeen Member States are under no obligation to recognize a same-sex registered partner of a citizen of the Union who wishes to join him or her in another EU Member State, whether this is because they have no such institution in their domestic law, or because the form of partnership they allow for is not equivalent to marriage. Concerning a same-sex de facto partner of a citizen of the Union, in the vast majority of the Member States, no clear guidelines are available concerning the means by which the existence of a de facto partnership, either of a common household or of a ‘durable relationship’ may be attested. As acknowledged by the FRA report, this could lead to discrimination against same-sex partners, which have been cohabiting together or are engaged in a durable relationship.
As the report of the Fundamental Rights Agency concludes, the treatment of same sex couples in conformity with international human rights law needs to be ensured and clarified for Free Movement Directive. With respect to marriage, “any refusal to recognize same sex marriage validly concluded abroad for the purposes of freedom of movement constitutes direct discrimination on grounds of sexual orientation”. The FRA report clearly states that “this results in a situation in which the freedom of movement of LGBT is restricted, and not uniformly recognised throughout the Union” and is the source of legal uncertainty.

· Following the release of the European Commission report on the application of the Free Movement Directive
, which highlighted inconsistencies in the implementation process, ILGA-Europe calls on the Commission to monitor implementation and take the necessary procedures against the fourteen member states in which same-sex couples do not enjoy full rights of free movement and residence.
2.2. Do you think that the EU should do more in the field of promotion of the rights of children and the protection of women against violence?
ILGA-Europe’s Response: YES

ILGA-Europe believes that the EU has an important role to play in addressing the specific vulnerabilities of children in LGBT families in the context of its strategy on the rights of the child.  Children in LGBT families are too often made vulnerable because of the lack of recognition of the relationship to both parents and/or to the lack of legal recognition of the relationship between the parents. Children should be treated equally, without distinction based on the sexual orientation or the gender identity of their parents. There should be no distinction based on the legal tie between the parents, or between children and their parents. (See in annex “Different Families, Same Rights?” (Dr. Matteo Bonini Baraldi) and The Rights of Children Raised in Lesbian, Gay, Bisexual or Transgender Families: A European Perspective (Dr. Loveday Hodson))
EU action is needed in particular in relation to freedom of movement and family reunification. Review of the implementation of the relevant directives indicates that many Member States have not properly transposed them with regard to the rights of family members, including children. 

Question 3 – Develop a common immigration policy for Europe
Question 4 – Further develop a Common European Asylum System
ILGA-Europe would like to highlight issues of concerns for LGBT people in relation to asylum and migration policies. 

Asylum-seekers and refugees

ILGA-Europe considers that the principle of non-discrimination, including on the ground of sexual orientation, gender identity and gender expression must be taken into account in determining and enforcing a common asylum and protection status, a common procedure and a common system of temporary protection. Evidence confirms the continuing existence of widespread persecution of LGBT people in many parts of the world.  More than 80 countries still criminalise same-sex consenting relationships.
  In some countries the sentence for this “crime” is death penalty. Further, torture affecting LGBT people can take place in countries where the law appears more “liberal”.  For instance, a 2004 report by Human Rights Watch highlighted the torture to which gay men are exposed in Egypt.

ILGA-Europe thus welcomed the wide definition of the reasons for persecution, which includes under the concept of “social group”, groups defined by sexual orientation and gender identity
 in the Directive 2004/83/EC, on Minimum Standards for the Qualification and Status of Third Country Nationals or Stateless Persons as Refugees. 
 ILGA-Europe also welcomed the inclusion of non-states agents of persecution among the source of persecution in the directive. In many cases involving LGBT persons, the persecution arises not only from the action of states authorities, but also from discrimination and persecution in society generally, combined with the states being either unwilling or unable to protect effectively individuals from such persecution.
 The Directive also provides that, in the context of asylum and/or subsidiary protection, family members include both spouses and unmarried partners in a stable relationship, where the legislation or practice of the Member State concerned treats unmarried couples in a way comparable to married couples under its law relating to aliens.

Based on the FRA report, ILGA-Europe considers that the implementation of Directive 2004/83/EC by Member States requires the attention of the Commission. While none of the EU Member States has explicitly refused to consider sexual orientation as a source of persecution for the purposes of granting refugee status – which would constitute a clear violation of the Directive –  the report indicates that eight Member States do not explicit in their legislation
. There are also concerns that the disposition related to non-State actors is interpreted restrictively in some Member States where the possibility of internal flight of an asylum-seeker (i.e. to choose to reside in a part of the country where he / she would be safe from harm inflicted by non-State actors) may lead to the rejection of an asylum claim. Finally, as recommended by the FRA, the rights of spouses and partners under the Directive 2004/38 must be properly implemented and the treatment of same sex couples in conformity with international human rights law needs to be ensured and clarified for in this directive.
· ILGA-Europe calls on the Commission to ensure correct implementation of the Directive 2004/83/EC, in particular in relation to the explicit reference to groups defined by sexual orientation and gender identity, to dispositions related to non-states agents into national legislation and to the treatment of family members of individuals seeking asylum and protection on grounds of sexual orientation and gender identity.
Family reunification in relation to migration policies

The restrictive definition of family included in the Directive 2003/86/EC on the right to family reunification
  constitutes a barrier to family reunification for LGBT families. As recognised by the European Convention on Human Rights, in the application of the right to family life, the notion of de facto family is as relevant as the legal definition of family.
  Some countries in Europe (for instance the United Kingdom) have already recognised same-sex couples for the purpose of immigration.  Furthermore, the UNHCR recommends that for the purpose of family reunion a broad interpretation of the family be adopted which would include same-sex partnerships as unions for purpose of family reunion. 

As explained in the FRA report, there are problems with the implementation of the Directive 2003/86 in relation to same-sex spouses as well as to equal treatment of unmarried same-sex partners and opposite-sex partners. Member States must ensure that no measures set are discriminatory in practice against LGBT people and the Commission should consider broadening the definition of family in the Directive on the Right to family reunification.

· ILGA-Europe calls on the Commission to ensure correct implementation of the Directive 2003/86, in particular in relation to the rights of spouses and partners. ILGA-Europe also recommends a review of the directive on family reunification in order to broaden the definition of family and including de facto families and same-sex partners.

Question 6 – Develop and promote a coherent judicial area for civil matters

6.1. Do you think that the EU should ensure mutual recognition between Member States

(1) in respect to marriage, civil partnerships and civil status (names, marital status, descendants) (e.g. recognition of a family name or children’s names in whichever European Union state you are living)?

(2) administrative documents, civil partnerships, registers of marriages, births and deaths (to be able to have one's birth or marriage certificate or other documents easily recognised in any other Member State)?
6.2. Do you think that the EU should develop a common EU approach on adoption?

ILGA-Europe’s Response: YES
The diversity of family models is a reality in the European Union, whether it is single parent families, recomposed families or LGBT (lesbian, gay, bisexual and transgender) families. 

Mutual recognition applied to family law ensures that each receiving state would be obliged to admit any partnership or marriage legally recognised according to the laws of the country of origin, whilst at the same time ensuring that specific arrangements in national law remain at the discretion of each individual member state (thus respecting the principle of subsidiarity). So far, the principle of mutual recognition has not been applied to same-sex relationships and families and the matter is controlled by rules of private international law.
 This has particularly negative consequences on EU citizens who are married or in partnerships with third-country citizens of the same sex.  The third country citizens have no automatic right to follow their partners or spouses and to enter a country that does not recognise same-sex partnership.  This in turn affects the right to freedom of movement of the EU citizens.

In addition to the above, ILGA-Europe would like to draw to the attention of the European Commission the difficulties that same-sex couples encounter when they move within the EU and/or conduct activities (economic or otherwise) within States that have a different level of legal recognition. Unlike different-sex marriage whom would be indiscriminately considered as equivalent to the domestic married couples of the receiving country, same-sex couples encounter significant barriers in their accessing their rights in the receiving country. This is mostly due to the different forms of registered partnership regimes that have been instituted in the different European countries and the lack of comparability between say, the British Civil Partnership and the French PACS.  

By way of example of the above, we included below a summary of a complaint that we received during 2008:

We are two UK citizens who contracted a civil partnership in the UK. We live in the UK but bought a holiday house in France. Our British civil partnership is not recognised in France, therefore we have no legal rights as a couple over in France. Couples in a PACS in France have 0% inheritance tax whilst we are still subject to 60% inheritance tax on all our worldwide assets, not only our French assets. Obviously this would be a huge bill for us and would mean that we would have to sell our home to pay the tax bill. We thought the solution would be to do a French PACS but we were refused from doing this because we were already in a civil partnership in the UK, thus we were not single in our own country. Same-sex couples from France living in the UK have been able to benefit from the UK tax and legal systems and are treated in exactly the same way as British married or civil partners are in the UK. French PACSed couples have no difficulty in leaving their estate to their partners and paying 0% inheritance tax in the UK.

Clearly, the matters highlighted in this case are not solely a matter of the Member States in question but also of the European Union.  

· ILGA-Europe urges the Commission to tackle the any direct or indirect obstacles and limitation on the freedom of movement of LGBT families also vis-à-vis the ‘portability’ of the rights regarding their civil status.
Rights of transgender people

The Hague Programme does not yet address specifically the position of transgender people and their families. The main point is that EC law has not anticipated the issues that may arise when gender recognition takes place in a cross-border context, for example where medical procedures for gender reassignment are completed in one State and the individual later seeks recognition in another State. This situation might be exacerbated should transgender people encounter other obstacles in relation to free movement. In practice, they may not be able to marry nor to adopt children abroad nor to have their domestic marriage recognised abroad.

Heterogeneity in domestic transgender laws – which do address questions such as change of legal documents, medical treatment or marriage – carries with it the problem of mutual recognition. For instance, in the UK a change of birth certificate can be granted if the individual has lived for two years in the ‘chosen gender’ and signed a sworn declaration that he or she intends to do so for the rest of his/ her life. Most other Member States, however, have laws on fundamental rights based on the completion of medical treatment and could, thus, refuse to recognise this more liberal procedure.

· ILGA-Europe urges the Commission to ensure that the relevant case-law of the European Court of Human Rights is adequately applied in the EU Member States. 
· ILGA-Europe also urges the European Commission to specifically tackle the issues related to the freedom of movement of transgender people, particularly restrictions with regard to the change of the legal gender recorded on identification documents (such as passports, birth certificates) and/or requirements that could have severe human rights implications (e.g. infertility requirement, divorce requirement etc).  
Question 7 – Develop and promote a coherent judicial area for criminal matters
7.2. Do you think that the EU should have common minimum standards for the protection of crime victims?

ILGA-Europe’s Response: YES
As mentioned earlier (please refer to Question 1.2), existing evidence of violence motivated by homophobia and transphobia suggests that such incidents are widespread in Europe. ILGA-Europe believes that EU wide criminal legislation is the most effective way to combat homophobic and transphobic violence. As recommended by the Fundamental Rights Agency, the European Commission should consider proposing legislation similar to the Framework Decision on Combating Racism and Xenophobia as a Crime to cover homophobic hate speech and homophobic hate crime. According to the FRA, “these phenomena need to be combated across the European Union ensuring minimum standards of effective criminal legislation.”

Another area in which cooperation is needed is on improving reporting of hate crimes against LGBT people. It is a widely-accepted fact that acts of violence by LGBT people are largely under-reported. One of the main reasons for not reporting is the lack of confidence in the police. Minority groups, including LGBT communities, have historically had strained relations with law enforcement and fear that crimes against them will not be taken seriously or that the police’s reaction will be unsympathetic or hostile
.  Another important reason for not reporting is to avoid the risk of what is called "secondary victimisation" usually occurring during the post persecution period. Victims of anti-LGBT hate crimes may also be concerned that reporting attacks against them may expose them to increased risk by being "outed" to families and communities as a sexual minority.

This is why it is essential that targeted support for victims of homophobic crime is put in place, along with measures to enable the Criminal Justice System to respond effectively. This requires training and awareness to sensitise police officers, lawyers and judges to the needs of LGBT people; and capacity building and empowerment of the LGBT community themselves. 
3. Annexes

1. Different Families, Same Rights? Freedom and Justice in the EU: Implications of the Hague Programme for Lesbian, Gay, Bisexual and Transgender Families and their Children, by Dr. Matteo Bonini Baraldi, ILGA-Europe publication (December 2007) 
2. The Rights of Children Raised in Lesbian, Gay, Bisexual or Transgender Families: A European Perspective, by Dr. Loveday Hodson, ILGA-Europe publication (December 2008)
3. Protecting LGBT people seeking asylum: Guidelines on the Refugee Status Directive, by Prof. Mark Bell, ILGA-Europe publication (October 2005)
4. EU Directive on free movement and same-sex families: Guidelines on the Implementation Process, by Prof. Mark Bell, ILGA-Europe publication (October 2005)






� http://fra.europa.eu/fra/material/pub/comparativestudy/FRA_hdgso_part1_en.pdf


� See http://www.yogyakartaprinciples.org/


� This terminology is used to refer to crime against gay, lesbian and bisexual people based on their sexual orientation.


� This term is used to refer to crime against transgender people based on their gender identity or expression.


� Crimes against transgender people are relatively high but there are unfortunately no data available. 


� The survey was conducted in the 56 member states of the OSCE by Human Rights First, s a non-profit, non-partisan international human rights organization based in New York and Washington D.C. (www.humanrightsfirst.org) 


� 2008 Hate Crime Survey on Violence Based on Sexual Orientation and Gender Identity Bias, http://www.humanrightsfirst.org/pdf/fd/08/fd-080924-lgbt-web2.pdf


� COUNCIL FRAMEWORK DECISION on combating certain forms and expressions of racism and xenophobia by means of criminal law, 28 November 2008


� "Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States Part I – Legal Analysis" http://fra.europa.eu/fra/material/pub/comparativestudy/FRA_hdgso_part1_en.pdf


� See Dudgeon v. the UK, App. 7525/76, 1981, Series A no 45; Norris v. Ireland, 1988, Series A no 142; Modinos v. Cyprus, 1993, Series A no 259; B. v. France, 24 January 1992, 57/1990/248/319.


�  "Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States Part I – Legal Analysis" http://fra.europa.eu/fra/material/pub/comparativestudy/FRA_hdgso_part1_en.pdf


� EU Network of Independent Experts on Fundamental Rights “Avis sur la possibilité de la reconnaissance, par chaque Etat membre, du mariage homosexuel ouvert aux Pays-Bas et en Belgique et le rôle de l’exception d’ordre public international du droit international prive de chaque état membre” Avis du 30 Juin 2003. CFR-CDF. Avis2-2003.


� Directive 2004/58/EC of the 29th April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States, OJ L 229/35.


�  "Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States Part I – Legal Analysis" http://fra.europa.eu/fra/material/pub/comparativestudy/FRA_hdgso_part1_en.pdf


� REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE COUNCIL on the application of Directive 2004/38/EC on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States COM(2008) 840/3


� COM(2008) 840/3 Report from the Commission to the European Parliament and the Council on the application of Directive 2004/38/EC on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States


� See “Where Having Sex is a Crime: Criminalization and Decriminalization of Homosexual Acts (2003)”, International Gay and Lesbian Human Rights Commission available at � HYPERLINK "http://www.iglhrc.org" ��http://www.iglhrc.org�.   


� Human Rights Watch “In a Time of Torture: the assault on justice in Egypt’s crackdown on homosexual conduct”  (March 2004) available � HYPERLINK "http://hrw.org/reports/2004/egypt0304" ��http://hrw.org/reports/2004/egypt0304�. 


� Given the case-law of the ECJ in C-13/94 P v. S, Judgment of the Court of 30 April 1996, it follows that gender identity is included in the definition of gender.  “ […] the scope of the Directive cannot be confined simply to discrimination based on the fact that a person is of one sex or the other sex.  In view of its purpose and the nature of the rights which it seeks to safeguard, the scope of the directive is also to apply to discrimination arising, as it is the case, from the gender reassignment of the person concerned.” (paragraph 20). This interpretation is also supported by the FRA which recognises that The protection offered to gays and lesbians under the Qualification Directive should logically extend to transsexuals, as they also form a distinctive ‘social group’ whose members share a common characteristic and have a distinct identity due to the perception in the society of origin.”


� Directive on the minimum standard for the qualification and status of third country nationals and stateless persons as refugees or as person who otherwise need international protection


� For example, see the following UK cases: Jian v. Secretary of State for the Home Department [2000] Imm Ar 76; R (on the application of Ragman) v. Special Adjudicator [2000] All ER 1634.


� These states are EE, EL, ES, LV, MT, PL, PT and UK, although in Spain and the United Kingdom, this interpretation has been confirmed by courts.


� Council Directive 2003/86/EC of 22nd September 2003 on the right to family reunification, OJ L251/12.


� See for instance, case of X, Y and Z V. The United Kingdom (1997) 24 EHRR 143, Paragraph 36.


� “When deciding whether a relationship can be said to amount to "family life", a number of factors may be relevant, including whether the couple live together, the length of their relationship and whether they have demonstrated their commitment to each other by having children together or by any other means (see, for example, the above-mentioned Kroon and Others judgment, loc. cit.).” Case of X, Y and Z V. The United Kingdom (1997) 24 EHRR 143, Paragraph 36. 


� For an overview of the complexity in the EU, see EU Network of Independent Experts on Fundamental Rights “Avis sur la possibilité de la reconnaissance, par chaque Etat membre, du mariage homosexuel ouvert aux Pays-Bas et en Belgique et le rôle de l’exception d’ordre public international du droit international prive de chaque état membre” Avis du 30 Juin 2003. CFR-CDF. Avis2-2003.


� "Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States Part I – Legal Analysis" http://fra.europa.eu/fra/material/pub/comparativestudy/FRA_hdgso_part1_en.pdf


� As outlined by Amnesty International, in many countries exist what is called Institutionalised prejudice “that means that lesbians, bisexuals, gay men and transgendered people who come into contact with the law for other reasons may be targeted for abuse, in particular rape and other sexual violence”. http://www.amnesty.org/en/library/asset/ACT40/011/2001/en/dom-ACT400112001en.html
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