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Speaking notes by Morten Kjaerum
Director of the European Union Agency for Fundamental Rights
Ladies and Gentlemen,

· Expression of gratitude to organizers for the invitation

· Expression of pleasure and honor to speak at this occasion
1. The EU is at the forefront of LGBT rights globally.

Freedom from discrimination is a fundamental human right for all people living in the European Union. The EU Charter of Fundamental Rights prohibits any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation. (Article 21). Globally, the Charter of fundamental rights of the EU is the first international human rights document which explicitly provides for a prohibition of discrimination on the grounds of sexual orientation.
Article 13 of the EC Treaty, introduced by the Amsterdam treaty, gives the European Council, acting together with the European Commission and Parliament, the right to take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.

In 2000, the EU adopted ground breaking anti-discrimination legislation and chose to adopt two different directives:

· First, the Racial Equality Directive dealing with discrimination on the grounds of race and ethnic origin;

· Second, the Employment Equality Directives dealing with the other discrimination grounds: sexual orientation, religion, disability and age.

The Employment Equality Directive had a tremendous historical importance for the discrimination ground of sexual orientation. Whereas most EU Member States had at least some legislation to combat discrimination on the ground of race and ethnic origin due to the UN Convention on the Elimination of Racial Discrimination (CERD) which all Member States of the EU have ratified, most Member States did not have legislation outlawing discrimination on the ground of sexual orientation before the directive was adopted. The Employment Equality Directive played a crucial role in introducing legislation addressing discrimination on the ground of sexual orientation in the legal systems of most Member States.

The EU no doubt played a pioneer role in the fight against discrimination on the ground of sexual orientation.

2. Unfortunately,  the glass is only half full regarding the EU and LGBT rights. 

These two directives differ in two important aspects:

a) Scope: The Racial Equality Directive has a wider scope. It offers protection in the area of employment, but also in other areas of life: education, housing, social benefits, goods and services. In comparison, the Employment Equality Directive offers protection only in the area of employment as the name already suggests.

b) Equality body: An equality body is mandatory only with regard to the Racial Equality Directive, not with regard to the Employment Equality Body.

 These differences could suggest that some forms of discrimination, i.e. racism, are ‘worse’ than others and gives rise to the perception of a possible ‘hierarchy of grounds’. However, different treatment for different categories is not in line with the EU’s fundamental value of equal treatment, and can only be accepted if there is a reasonable and objective justification. 

The current legal situation at EU level is particularly difficult to defend given that there appears to be no justification for treating discrimination on grounds of sexual orientation any differently from discrimination on grounds of racial or ethnic discrimination. In June 2007, the European Parliament asked the FRA to draw up a comprehensive study on homophobia and discrimination on grounds of sexual orientation in the 27 Member States, to serve as a resource in the debate on a wide-ranging directive. Since equal treatment and freedom from discrimination are fundamental values of the EU, the FRA adopted this topic as the theme of its first study and launched a major research project in December 2007. The first part of this work, a 160-page Legal Analysis of the situation in different Member States, was published in June 2008 and can be downloaded from the website of FRA. The second part – a sociological study – is expected for 2009. 

FRA has found that a significant number of countries have decided that all groups liable to discrimination should enjoy similar levels of legal protection. 

· 8 Member States have adopted legislation that avoids any hierarchy of grounds and applies the same rules to all at-risk groups. In total, there are currently 18 Member States where the protection of LGBT people from discrimination goes beyond work and employment and where they benefit from some or all of the same rights as members of ethnic minorities in other fields such as social protection, social advantages, education, or access to and supply of goods and services available to the public. 

· Although EU law only requires governments to set up an equality body to guarantee protection on grounds of race or ethnicity, there is a general move in the direction of a single equality body able to deal with all forms of discrimination. 18 Member States (Belgium, Bulgaria, Germany, Greece, France, Ireland, Cyprus, Latvia, Lithuania, Luxembourg, Hungary, Netherlands, Austria, Romania, Slovenia, Slovakia, Sweden and UK) have already set up bodies with such a broad mandate.

These finding underpins the recent proposal of the European Commission to bridge the gap between the Racial Equality Directive and the Employment Equality Directive. The result of such a “horizontal” directive would be that all discrimination grounds would be treated equally and there would no longer be a perception of an hierarchy of discrimination grounds in European law. In other words: there would be an equal right to equal treatment in European law, if the proposal for a “horizontal” directive as proposed by the European Commission would be adopted. 

However, FRA has also detected other issues which need to be addressed by the European institutions.

3. Freedom of Movement

The Free Movement Directive 2004/38/EC of 29 April 2004 defines the conditions under which EU citizens and their family members may move and reside freely within the territory of the Member States. Does the implementation of the directive comply with non-discrimination on grounds of sexual orientation?

There are three relevant questions: 

First, should the host Member State consider a same-sex married person (legally married in Belgium, the Netherlands, or Spain) as a ‘spouse’, with automatic and unconditional right of entry and residence with his or her partner? Not doing so would be direct discrimination on grounds of sexual orientation. And yet, at least 11 Member States (BG, EL, IE, CY, LV, LT, HU, MT, SI, SK) do not seem to recognise same-sex marriages concluded abroad, and might refuse to consider same-sex married partners as ‘spouses’, for the purposes of freedom of movement. This means that the freedom of LGBT people is restricted in some parts of the EU. Member States’ obligations under the Free Movement Directive need to be clarified in this respect.

The second question relates to same-sex couples who cannot marry in their state of origin, but have entered a civil partnership. Seven Member States (Czech Republic, Denmark, Romania, Finland, Sweden, UK and Hungary – from 2009) have introduced forms of registered partnership which offer a status equivalent to marriage. Four more (Germany, France, Luxembourg and Slovenia) offer some recognition to partnerships, but not equal status. And 13 countries have no legally registered partnership provision. The Free Movement Directive states that host countries must offer free entry to legal partners only if they recognise a form of registered partnership as equivalent to marriage, again leaving legal uncertainties about the rights of LGBT people in a large number of EU Member States. Indeed, where differences in treatment between married couples and unmarried couples have been recognised as legitimate, this has been justified by the reasoning that opposite-sex couples have made a deliberate choice not to marry. The problem is that in most Member States same sex couples are not allowed to marry. Registered partnership is, if at all, the only family status available to same sex partners in many Member States. Thus, it is questionable if equivalence between registered partnership and marriage is a fair criterion for LGBT people in this context. This criterion of equivalence seems to be much more appropriate for opposite sex couples.

The third situation applies to same-sex couples cohabiting outside a registered partnership. In such cases, host countries are obliged to ‘facilitate entry and residence’, if the partners share the same household, or can prove a ‘durable relationship’. However, the criteria for demonstrating either are not made clear. 

The FRA suggests: what the EU needs to do is to pay particular attention to LGBT issues in the context of freedom of movement. A number of EU laws do not explicitly take account of LGBT people and their circumstances. The EU needs to clarify the Free Movement Directive, the Qualification Directive and the Family Reunification Directive with regard to LGBT issues and the treatment of same-sex couples under these directives.

4. Criminal law

Criminal law in EU Member States shares a largely consistent approach to banning hate speech and hate crime based on racism and xenophobia, and this is not regarded as an obstacle to freedom of expression. But are governments equally consistent in countering homophobia and transphobia?

12 Member States (Belgium, Denmark, Germany, Estonia, Spain, France, Ireland, Latvia, Netherlands, Portugal, Romania and Sweden), plus Northern Ireland in the UK, have laws making it a criminal offence to incite hatred, violence or discrimination on grounds of sexual orientation. This does not include harassment in the workplace which is covered by the Employment Equality Directive. In the others, hate speech against LGBT people is not specifically defined as a criminal offence, but general wording could cover them. Only 4 countries – Austria, Bulgaria, Italy and Malta – explicitly restrict criminal sanctions against hate speech to other groups, not including LGBT people.   

Homophobia and/or transphobia may be seen as aggravating factor in criminal behaviour, making common offences more serious. This is articulated in law in 10 Member States (Belgium, Denmark, Spain, France, Netherlands, Portugal, Romania, Finland, Sweden and UK), although some countries restrict it to specific crimes. In 15 countries, homophobic intent is not defined as an aggravating factor, even though in six of these (Czech Republic, Germany, Latvia, Malta, Austria and Slovakia), the general notion of hate crime is recognised in law.

The FRA suggests: Following the model of the proposed framework decision on racism and xenophobia (COM (2001) 664), which was sent to the European Parliament for reconsultation after reaching political agreement in Council (Doc Nr 11522/2007 from 19 July 2007), the EU needs to consider adopting similar EU legislation to cover homophobic and transphobic hate speech and hate crime and approximate criminal legislation in the Member States applicable to these phenomena.

5. Transgender issues

Transgender people suffer from discrimination, and need protection. However, their treatment under EU antidiscrimination law is not clear:

· 13 Member States (Belgium, Denmark, France, Ireland, Italy, Latvia, Netherlands, Austria, Poland, Slovakia, Finland, Sweden and UK) treat this as a form of sex discrimination, although this is generally applied in practice by anti-discrimination bodies and courts rather than articulated in law. 

· 11 EU countries (BG, CZ, EE, EL, CY, LT, LU, MT, PT, RO, SI), transgender discrimination is regarded neither as sex nor sexual orientation discrimination, leading to a situation of legal uncertainty and lowering the protection offered. 

· In two Member States (DE, EE), it is treated as sexual orientation discrimination.

· One Member State (HU) defines a special ground of discrimination, gender identity, to cover transgender people. 

Sex discrimination legislation, where applied, at least guarantees transgender people equal rights in work and access to goods and services. According to the European Court of Justice, the 1976 Directive on Equal Treatment between men and women should be interpreted in law in a way that clearly and unequivocally protects transgender individuals. A broad interpretation of sex discrimination legislation is needed, encompassing all discrimination on grounds of gender identity and also covering cross-dressers and transvestites, whose experience of gender does not conform to their birth certificates even though they have not undergone a medical intervention. Finland and the Netherlands already apply this interpretation. 

The FRA suggests: In order to ensure legal certainty, anti-discrimination legislation in the EU should clarify the protection of transgender people from discrimination on the ground of gender identity under applicable EU directives.

6. Concluding remarks

The FRA was created in 2007 out of the EUMC. It is significant to note that the first area outside its traditional area of racism and xenophobia which the FRA started to work on was homophobia and discrimination on the ground of sexual orientation. This demonstrates the high importance and priority which FRA gives to LGBT issues. With its reports, opinions and expertise, FRA works towards an improvement of living conditions for LGBT people in the EU.

· Expression of  gratitude to the audience for attention
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