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I want to thank Max and the other organizers for inviting me to speak.  It is a pleasure to be here, at such an important -- and I must say interesting and enlightening -- gathering. It has already proved worth the 7000 mile trip here from Singapore, where I am teaching for the fall.  Let me also say that it is an honor to share the stage with such a distinguished practitioner.  
I gather that including an academic in one of these panels is something of an experiment.  I hope that after I conclude you don't regret that decision, because I think it represents a maturing of the movement and is symbolic of an emerging mainstreaming of LGBT rights, especially in Europe.  Not only am I an academic rather than an activist or policy maker, I don't even work extensively on LGBT rights (although I did write one piece a decade ago that apparently caught the attention of the organizers).  Nonetheless, I am standing here, because the organizers believed that considering LGBT rights from a broad and somewhat theoretical international human rights perspective could be of value to activists.  And, no less importantly, I am here in the belief that the broader human rights community has much to learn from the LGBT struggle, which I believe today represents the cutting edge of the progressive development of human rights law.
I want to begin my comments by reflecting directly on this year's conference theme.  Most immediately striking to me is that protection against discrimination on the basis of sexual orientation rests on local rather than global principles.  This is in sharp contrast to most other human rights struggles, where local action can be understood as largely a matter of implementing international human rights norms.  Rather than seeking to apply global human rights norms, the LGBT movement instead operates largely outside of international human rights law, which makes no explicit space for protection against discrimination on the basis of sexual orientation.  
Let me just remind you of Article 2 of the 1948 Universal Declaration of Human Rights, the foundational statement of international nondiscrimination law.  "Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status." Sexual orientation is striking in its absence.  
Although, we are all familiar with using "other status" as a wedge for including LGBT rights, the fact remains that sexual orientation was not even an afterthought in the creation of the global human rights regime.  (There are, of course, other wedges as well - e.g. rights of the child, HIV/AIDS - but these too are of very limited value.) The drafters of the Universal Declaration - and of the Covenants too - saw no problem with discrimination on the basis of sexual orientation.  Sexual and gender minorities were not part of the "everyone" entitled to all the rights in the Universal Declaration.  
Now, it is certainly true that international human rights law need not remain locked into the mindset in which it was initially formulated.  But in the case of LGBT rights it in fact has - in contrast to disability rights, which also were largely unthought of in 1948.  At the UN level, the situation is not as bleak as it was even a decade ago. Sexual orientation is sporadically discussed in a various UN bodies, especially in connection with certain thematic procedures, HIV/AIDS, and the review of country reports by the treaty bodies and in the Universal Periodic Review.  Nonetheless, even today there are no serious discussions about even beginning work on a draft declaration. There does not even seem to be any clear movement towards clear recognition that sexual orientation ought to be understood as "other status."
As an aside, focused on possibilities for incremental progress, a particularly promising area might be a Special Rapporteur on Discrimination on the Basis of Sexual Orientation, understood as an “other status”. Although I do not follow this topic closely, I am not aware of even any serious effort to establish a special Rapporteur (although if anyone is aware of such efforts, I would very much like to hear about it, either in the question session or privately -- because I think that in the medium run this might actually prove to be a workable intermediate step towards more official recognition.)
Returning to the main thread, though, it seems clear that for the foreseeable future, the global normative void is likely to remain.  
This leaves LGBT advocates in a seriously disadvantaged position. Most other human rights activists can argue that all that they are doing is pressing for implementation and enforcement of rights that the state has already formally endorsed by being a party to one or more international human rights treaties.  This, at the very least, disarms certain kinds of resistance.  And explicit inclusion within the body of international human rights law can be a can be a powerful resource for advocates in countries that are inclined or can be induced to take a subject more seriously when it is a matter of international obligation. LGBT advocates, however, rather than seeking to implement global norms locally, are struggling to take local practice beyond global norms, which remain, at best, largely indifferent to discrimination on the basis of sexual orientation.  
Putting the point in the most general theoretical terms, most human rights are normatively universal, of genuinely global scope.  LGBT rights, however, even at the level of principle, are entirely local and thus relative human rights - or at best potential universal human rights; or now legally unrecognized universal human rights. And that helps to contribute to the continuation of the intolerable suffering represented by the chart on the wall over there.  International human rights law has been a powerful resource in most other local human rights struggles that is not available in the struggle for LGBT rights.
A slightly less pessimistic way to frame this local-global dynamic would be to say that global norms set a minimum floor.  Local action not only may but should press beyond this global minimum - with the ultimate hope of raising that minimum to new heights.  And as this conference indicates, Europe is playing the leading role in the LGBT struggle, much as it did in earlier generations in the case of economic and social rights.  Nonetheless, normative universality, in the form of incorporation into international human rights law, remains a long way off - much more than the ten year horizon Rob asked us to think about yesterday.
I just mentioned universality and relativity.  This was a topic that I was asked to address explicitly; in particular, the issue of cultural relativity as a barrier to LGBT equality.  I want to do that now - but in an unusual way, focusing not on cultural impediments at either the global level or in areas outside of Europe, but on "cultural relativism" and problematic social and cultural diversity within Europe and the West more generally.  And in fact I am going to take the topic of culture in a rather different direction, focusing on differences between combating legal or state based discrimination and combating social discrimination (which has a partly but not entirely cultural basis).
In my own work, I have been deeply involved in global discussions of human rights and culture. In these discussions, when issues of sexual orientation or gender identity are raised, "the West" is always depicted as an actively gay-friendly region and culture.  By comparison with the dominant traditions in many other parts of the world, this is true.  But I hardly need remind you that this is at best only a very recent phenomenon - and a very incomplete one, as many of the discussions at this conference have emphasized.  Even in the most progressive Western countries, the dominant legal culture is subject to considerable societal contestation and resistance, not just from certain religious conservatives but also from groups with a variety of non-religious reasons to despise sexual minorities.
As the comments about Lithuania in yesterday's panel reminded us, this can pose problems even at the level of state action.  I want to focus here, however, on society rather than the state.  Part of the reason is that the logics of social discrimination and legal discrimination are different and I believe that more explicit recognition of this is generally important, because at different times and different places and with respect to different issues society may be ahead of the law or vice versa creating different opportunities and spaces for progressive action. But I think that this point is especially important to raise in the context of Europe, because as we move closer to the formal elimination of state-based and state-sanctioned discrimination, the struggle for full inclusive equality will move primarily to society.  In any case, I want to emphasize the difference between a state-based struggle against legal discrimination and the struggle against social discrimination.  I will probably overemphasize these differences, but in an attempt to be at least provocative and I hope instructive.
To make this argument, I need to introduce two separate three-fold conceptual distinctions.  (This, I am afraid, is the aggressively academic bit - although I promise that it will be short - just two paragraphs in the written version-- and I will put it to immediate use.)
First, I want to distinguish three conceptions or ranges of non-discrimination, which I label toleration, equal treatment, and multiculturalism.  Toleration is the idea that one is entitled to minimum acceptance even if one's identity or practices are despised.  To be tolerated, however, is merely to be protected against certain imposed disabilities, not to be guaranteed even formal equality.  Equal treatment involves a positive guarantee of equal rights: one must not be allowed to suffer in the enjoyment of one's rights because of who one is or how one acts. A still more robust form of nondiscrimination would involve the multicultural embrace of diversity understood as a positive social value.  
The second trichotomy is of types of duties correlative to human rights.  All human rights involve duties not to violate the right, duties to protect people from violations, and duties to provide the goods, services, or opportunities necessary for the effective enjoyment of the right.  
Now, let us combine these two sets of distinctions, between toleration, equal treatment, and multiculturalism, and between duties not to violate, to protect, and to provide, with the distinction between legal or state-based discrimination and societal discrimination.  And let’s begin with the state, which in the contemporary world has been assigned the duties to protect and provide human rights.  
All social actors have obligations not to violate human rights.  The duties to protect and provide, however, fall almost exclusively on states.  We have constructed a global human rights regime based on national implementation of international human rights norms. And those national obligations fall, with very few exceptions, exclusive on states.  Thus while human rights are in substance universal, that is, the same everywhere, their implementation, and thus their enjoyment is deeply relative to where one has be good or bad fortune to live or have been born. Or to put it in slightly different terms, the fact that sovereign territorial states hold the duties to protect and provide human rights makes the struggle for universal human rights inescapably local.
How does this relate to nondiscrimination? Here I want to be intentionally provocative and take the argument along only one of many lines but one that I hope is useful.  
State obligations to protect and provide mean that nondiscrimination in the legal and political realm must involve at least equal treatment.  Mere toleration - or just not violating rights - would be represent a refusal of the state to discharge its fundamental obligations to protect and preserve.  
Private actors, however, stand in a very different position.  Although individuals and groups in society have an obligation not to deprive people of their human rights, they have no obligation to ensure that others receive equal treatment.  For example, I may not refuse to hire someone on the basis of race, religion, gender, or, in progressive jurisdictions, sexual orientation.  But I have no obligation to assure that others do not discriminate.  That is the job of the state, which holds the duties to protect and provide.  Thus in the language I have introduced, toleration - or merely not violating the rights of others - is all that we ordinarily demand of individuals and groups in society.  Society, compared to the state, has relatively few, and qualitatively different, human rights obligations.
Furthermore, the tolerance demanded of individuals and society extends to behavior only, not attitudes.  Individuals and groups may not violate anyone's human rights.  They remain free, however, to look down upon and even despise those whose rights they are required to respect, and to act privately on such depreciatory beliefs.
This, I want to suggest, is an inherent limitation of human rights.  Nondiscrimination as a human right is about legal not social equality.  Equal treatment means only equal treatment in public life.  It does not mean full social equality, let alone complete social inclusion.  And, although it may sound heretical to some ears, that is how things ought to be.  
Human rights are not a comprehensive conception of social justice, let alone a guarantee of all good things.  (Consider love, certainly a very important good thing.  No one has a right to be loved.  Some people, I am afraid, simply are just unlovable.  And those who are loved are not loved by right.)  Particularly as they are recognized in international human rights law, human rights about providing certain minimum goods, services, opportunities, and protections required for a life of dignity in the contemporary world.  And they are principally connected with duties of the state to protect and provide.  Although rooted in the idea of human dignity, human rights represents only a subset of human dignity.  
But I want to be even more provocative, and remind you that human rights protect those who hold depreciatory or disparaging views of others.  For example, those whose religious beliefs teach that homosexuality is a horrible sin are fully entitled to hold those beliefs and to act privately on them.  The right to freedom of conscience and belief is radically neutral with respect to the substance of beliefs. Religious fundamentalists thus have, in effect, a human right to despise homosexuals.  
Of course, their public behavior is appropriately regulated by the state, which, to repeat, has an obligation to assure that all citizens enjoy all human rights, equally.  In addition, there is no room for the state or any of its agents to disparage people for who they are or how they choose to live.  Quite the contrary, equal treatment requires at least a neutral attitude, and multiculturalism demands a positive embrace of difference.  Furthermore, all citizens can demand this of their government, as a matter of basic human rights.
When it comes to the private actors and private spaces of society, however, no one is entitled to full equality.  No individual or group has a right to be socially accepted or even not to be socially shunned.  In private affairs, everyone has a right to associate, or not, with whomever one chooses, on whatever basis, however hateful that basis may be.  And we are all required to tolerate such bigotry.  We have a right, and even a duty, to argue against bigotry, vociferously and publicly.  But in the end we are obliged to tolerate bigots no less than bigots are required to tolerate those they despise.  
Returning explicitly to the issue of culture, it is important to remember that cultures are not static monoliths.  They are constantly changing and deeply contested.  And different aspects of different cultures cut in different directions.  Every culture has at least pockets of hate and intolerance.  But at least every fundamentally egalitarian culture has the potential to support LGBT rights.  Look, for example, at the transformation of European cultures in what, measured historically, was almost no time at all.  
Culture is a set of resources that competing groups in society mobilize in various ways and with social structural and historical changes the implications of culture can change, radically and surprisingly quickly. (One illustration from a panel this morning was the different character of the Catholic Church in Spain and Poland.)
Thus rather than focus on culture in some general sense, or most of the particular elements of any culture, Both of which I would stress are ultimately quite variable The key issue, in my view, is how the dominant elements of society think about human beings, and in particular, who is considered to be fully human - and thus fully entitled to all human rights, equally.  In fact, I would present the history of human rights primarily as a continuing series of struggles to expand the range of members of society who are recognized as fully human.  The past two centuries have seen the progressive inclusion of religious minorities, those without property, women, racial and ethnic minorities, colonized peoples, and the disabled.  Sexual and gender minorities are the new frontier.  And it is this demand for recognition as part of the "everyone" entitled to all internationally recognized human rights that is the real core of not just the LGBT struggle but of the progressive development of human rights - both locally and globally.
Ten years ago, the international celebration of the fiftieth anniversary of the Universal Declaration took place under the theme "All human rights for all." Building on Vienna, the emphasis then was on universality, interdependence, and indivisibility; the "all human rights" part of the slogan. In this sixtieth anniversary year, I want to suggest that, following the lead of local struggles for LGBT rights, we would do well to place our emphasis instead on "for all." The most important human rights advances are not new additions to the list of internationally recognized rights - although those certainly are important - but rather the legal and social recognition of the full humanity of previously despised and excluded or dominated groups.  
In that spirit, then, let me conclude on a relatively optimistic note by taking a line from the women's movement at Beijing: LGBT rights are human rights - and human rights are LGBT rights. And to quote Hilary Clinton's speech at Beijing, "every woman, every man, every child, every family, and every nation on our planet has a stake in the discussion that takes place here." In other words, the local struggles for LGBT rights have the most profound global human rights consequences.

