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Abstract

Spain has captured international attention with regards to equality for sexual
minorities, recently approving laws that allow same-sex couples to marry under
the same conditions as different-sex couples (Law 13/2005) and that allow
transgender people to change their name in the register without having to go
through compulsory surgery (Law 3/2007). Using intersectionality as a frame-
work for my analysis, 1 explore the limitations of the notion of equality in both
legal texts by adding an analysis that includes not only sexuality, but also gender;
ethnicity, age, and class. Both laws aimed at satisfying the demands of social
movements and were designed to overcome inequality and have a relevant sym-
bolic impact. Despite this, it is argued, they were not framed to transform society
in depth. Both laws are contributing to reproduce inequality by not taking into
account multiple discriminations.

The regulation of sexuality has evolved rapidly in recent years, with the cre-
ation of not only new sexual identities and social movements around sexual
practices, but also new civil rights. According to Larana and Gusfield (1994),
we have been witnessing the way that complex social networks have arisen
in developed capitalist societies, and seen how groups were organised around
sexuality along with the incipient women’s movements, and then went on to
claim a collective identity of their own and also took to the streets.

Lately, sexual minorities have been normalised through several public
policies in Spain: from the decriminalisation of homosexuality with the new
Civil Code (1995) to the consecutive adoption of civil partnership laws in
twelve autonomous communities,' and the changes in the Civil Code which
allow marriage between same-sex couples (Law 13/2005) and the Law of
Registration of Rectification of Sex — the latter unfortunately known as the
Gender Identity Law (3/2007) (see Platero 2007a). These changes have
taken place at the same time as public services for gays and transgenders
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In chronological
order: Catalonia (Law
10/1998 reformed by
Law 3/2005), Aragon
(Law 6/1999),
Navarra (Law
6/2000), Valencia
(Law 1/2001),
Madrid (Law
11/2001), Balear
Islands (Law
18/2001), Asturias
(Law 4/2002),
Andalusia (Law
5/2002), Canary
Islands (Law 5/2003),
Extremadura (Law
5/2003), Basque
Country (Law
2/2003), and



Cantabria (Law
1/2005).

The Regional Civil
Register Offices grants
certificates of birth,
death, marriages and
the ‘family bookl’,
changes of name,
recognition of
children, initiating
and certifying the
acquisition of Spanish
nationality,
emancipation of
minors, tutorship,
modification of errors
in legal documents,
etc.

have been created in Madrid, Vitoria
and Euskadi, to name but a few, and
some intersectional gender and sex-
uality policies adopted in Coslada
and Barcelona; and some specific
programs developed, such as the
Program for Gays, Lesbians and
Transgenders (2005) and the
Catalonia Interdepartmental Plan of
2006 (Platero 2007c). However,
transgender people’s organisations
had made clear requests for compre-
hensive treatment, inclusion in the
Social Security benefits, attention to
the case of transgender people in jail
and other demands such as the right of asylum, labour and social inclu-
sion. The Socialist Government’s approach was to compartmentalise each
one. Only when the draft law was finally published, did it show that only
one of the demands deeply linked to the quality of life and working oppor-
tunities of LGTB people was covered, namely the acknowledgement of the
right to register a rectification of a person’s name (Interview with Rebeca
Rullan, July 20th, 2007) (see Figure 1).

In this article, I will focus on two of the most popular policies: the same-
sex marriage law and the law that allows transgender people to change
their names at the Civil Register Offices.? I will argue that these laws, whilst
extending intimate citizenship in Spain, also simultaneously contribute to
the reproduction of inequalities. In arguing this, I will use the concept of
intersectionality to describe the mutual relationships which establish differ-
ent structural inequalities that generate not only specific vulnerabilities to
exclusion, but also lead to specific modes of resistance (see Crenshaw
1989). The term ‘intersectionality’ is becoming more frequent in gender
studies and sociology, and it refers to multiple inequalities and possible rela-
tionships and hierarchies between gender, race, ethnicity, sexuality, disabil-
ities, class, and so forth (Verloo 2005). In political terms, it has to do with
the expressions ‘multiple discriminations’ or ‘multiple inequalities’, in the
sense that these are easier and most frequently used in Spanish than the
term ‘intersectionality’ (interseccionalidad). Moreover, expressions like multi-
ple inequalities or discrimination leave out the many interactions between
these inequalities. For instance, the experiences that lesbians go through
are not limited to a double ‘lesbian’ and ‘woman’ identity — it is the interac-
tion between both of these and the extension, or duplication, of inequality
that has the more complex impact and requires a deeper analysis. Is it pos-
sible that the laws designed to contribute to equality among people who are
traditionally excluded due to their non-normative sexualities, are at the
same time discriminating against such people? Who and how? Is there any
specific gender discrimination within these policies?

Figure 1. Approval of same sex
marriage in Parliament, Madrid, June
2005.

Source: Courtesy of United Left Party
(Izquierda Unida Federal).
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The right to get married

In Spain same-sex marriage did not emerge ‘out of the blue’: it was the cul-
mination of a series of demands based on a long struggle for partnership
rights from social movements on the left (including political parties and
policymakers) who spotted a window of political opportunity (Platero
2007b: 331-2). Left-wing parties have been constructing a vision of citi-
zenship that requires a greater commitment to social movements (Calvo
2005: 33). And during the period of the ‘social legislature’ of 2004-2008
with the Socialist Party in government, the left wing party — Izquierda
Unida, 1.U. — has been crucial in introducing the most progressive propos-
als, which has contributed to the emergence of L.G.B.T. policy issues on
the political stage. But the main role has been played by the Socialist Party
(Partido Socialista Obrero Espariol, PSOE) as it was able to draft and achieve
parliamentary approval for Law 13/2005 reforming the Civil Code and
allowing same-sex marriage.

Law> 13/2005 captured international attention because it allowed same-
sex couples to marry under the same conditions as different sex couples.
Previous to the approval of same sex marriage, most social debates focused
on the concept of ‘marriage’ and its wording, pointing out how language
is used to construct social reality. For most conservative commentators,
the term ‘marriage’ symbolised (and still symbolises) natural ‘reality’.
Opposed to this essentialist standpoint, left wing commentators have argued
that both the term and the institution are open to change on the basis of
shifts in social norms.

Within the political debate, the Socialist Government argued that mar-
riage is neither natural nor divine. The President, Jose Luis Zapatero, stated
that ‘marriage will be what each government wants’ and ‘it (Law 13/2005) has
to do with giving back respect through the acknowledgement of rights, restoring
dignity, affirming the identity and freedom of a minority’ (Zapatero 2005). For
the leftist coalition IU-IC-V,* marriage is a symbol of formal equality, and
they claim that ‘yet another step forward is being taken for the freedom of every
man and woman to be citizens, to reach the Europe of rights and liberties, and for
all of us to become first-class citizens’ (Navarro Casillas 2005).

In spite of this, the absence of a gender perspective within the debate
around same sex marriage, and within Law 13/2005, maintains the discrim-
ination against lesbians by not articulating any special actions to compensate
for structural discrimination or anticipating the needs of lesbians as mothers.
For example, lesbian marriages with children who were conceived with the
aid of in-vitro fertilisation techniques found that both women were not auto-
matically recognised as parents, thus requiring the non-biological mother to
start an adoption process. The current legislation recognises the right of
fathers in married heterosexual couples to benefit from artificial insemination
with anonymous or known donors, without having to start any adoption
procedure. The only requirement is for fathers to sign a consent form previ-
ous to the insemination. This way, laws that are apparently beneficial to
sexual minorities can actually have discriminatory effects (Platero 2007b).
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3 Spanish Law no.

13/2005 1st July
2005, in which the
Civil Code is amended
regarding the right
[of lesbians and gay
men] to the
institution of
marriage (Ley
13/2005, de 1 de julio,
por la que se modifica el
Caodigo Civil en materia
de derecho a contraer
matrimonio, BOE de

2 de Julio de 2005,
n°157).

IU-IC-V stands

for ‘Izquierda
Unida-Iniciativa per
Catalunya Verds', a
Leftist coalition that
brings together the
United Left Party and
the leftist Catalonian
Green Party.



The Government has since modified Law 13/2005 through a provision
inserted into the Gender Identity Law (Art. 7) which states that ‘when the
woman is married to another woman, and not legally or de facto sepa-
rated, the latter can state in the Registry that she consents to the relation-
ship with the baby when her partner gives birth’ (BOE 65, March 16,
2007. P.11253). This provision states that the wife of a woman who gives
birth to a child during their marriage implicitly consents to being recog-
nised as the legal parent of that child. Therefore, this concrete type of dis-
crimination is resolved, but others remain, as we will see.

In fact, this law did not alter other potentially discriminatory provisions
such as the Law of Assisted Reproduction Techniques (45/2003, November
21st). This law not only renders anonymous the donation of gametes, but it
also contains a provision that allows men in heterosexual couples the
choice of having their sperm used to inseminate their female partner. This
choice is not extended to lesbian couples, who cannot donate eggs to each
other but instead must obtain eggs from external sources (anonymous
donors) — a de facto discrimination based on a biological difference.

Moreover, the first moments of the application of Law 13/2005 were
not easy, as some civil servants objected to carrying it out and questions
were raised about whether it extended to non-Spanish nationals. Both
same sex and heterosexual marriages between non-Spanish nationals are
often suspected and even presumed to be fraudulent marriages of conve-
nience. That is, the fact that there are a lot of same sex couples in which
one member has neither Spanish nationality nor a resident permit and is
in a special migratory situation, is not taken into account in Law
13/2005, which did not benefit from an ex ante evaluation of this potential
situation. Questions were also raised about the legal status of marriage to
people of different countries, in cases in which same-sex marriage was not
recognised in the other countries. Two cases had a key impact: the mar-
riage application of a Spanish and an Indian man in Barcelona, which was
denied because India does not allow this kind of marriage, and the mar-
riage between a Spanish and an Argentinean woman in Catalonia, on
22nd July 2005, which was authorised because the judge gave preference
to the right to marry over the fact
Nati";’::f;’:gtsis‘t’;cssﬁi‘s"tif&"esilNE) that Argentina does not allow this

kind of marriage. The debate was

over a few days later when the
300 1918 O Different sex Assembly of Prosecutors released a
mermesss notification on 27th July, 2005,
allowing marriage to people whose
203453 mLesbian Weddings| | countries did not recognise same-
sex marriage.

The small amount of data available about same-sex marriage illustrates
the extent to which gender and nationality issues are relevant. For
instance, looking at marriages that took place between July and December
2005, we find that there were 1,275 same-sex marriages, just 1 per cent

B8 Gay Marriages
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of the total number of marriages; and less than a third of these were
between women (28%); so not only were there few same-sex marriages
compared to heterosexual marriages (1% vs. 99%), but lesbians were also
less likely to marry than gay men. According to the National Statistics
Institute data, in 2006, 4,313 same-sex marriages took place, making them
around 2 per cent of all marriages, which is still very low compared to het-
erosexual marriages. 2006 displayed a similar gay/lesbian gender distribu-
tion ratio as the previous year, more or less 1: 2, 30 per cent lesbian
marriages and 70 per cent gay marriages.

In regard to nationality, the data available for 2005 shows that mar-
riages in which at least one spouse is foreign came to a total of 349. This
means that there were twice as many same-sex as different-sex marriages
with a foreign spouse. In 2006 among same-sex marriages with a foreign
spouse, gay weddings were more likely to have a foreign spouse (29% mar-
riages had one foreign spouse and in 6% of cases both were foreign spouses)
than lesbian marriages were (only 15% had one foreign spouse and 4%
were between two foreign spouses). Interestingly, heterosexual marriages
were less likely to marry a foreign spouse than lesbian and gay marriages:
only 12 per cent of marriages had one foreign spouse and 4 per cent were
between two foreign spouses in 2006 (Pichardo 2008: 153). These data
means that it is also important to pay attention not only to same-sex mar-
riage, but to its impact on other inequalities such as gender and migration,
among others, on which we do not have a lot of information.

The way same-sex marriage has been presented as a solution for gays
and lesbians — formal equality and the end of discrimination — implies that
other requests such as allowing partnership legislation at the national level,
currently only claimed by some minority LGTB groups and leftist parties
such as Izquierda Unida, have been sidelined. This situation maintains the
exclusion of non-married families and unions, and particularly affects same-
sex families. Indeed, lesbian families and unions are likely to experience a dif-
ferential impact, as they are the ones who view maternity as a political act,
and are therefore less likely to marry (Fernandez-Rasines 1999, 2007).

Registration of a rectification of sex

I would like to refer briefly to Law 3/2007> about registering a rectifica-
tion of sex on certificates held at the Civil Register Offices. First of all, it has
to be stated that it is in fact a progressive law, which many commentators
consider to be uniquely advanced. For a person to be able to change the
details on their identity card is highly symbolic. The National Identity
Card (Documento Nacional de Identidad — DNI) is a compulsory document
that has to be carried by Spaniards at all times. It was created by the
Franco dictatorship in March 1944 with the spirit of controlling citizens
in the post civil war period, as in other totalitarian countries. It was firstly
imposed on inmates of prisons, later on businessmen and thirdly on male
residents in cities larger than 100,000 habitants. Citizens were classified
by sex, social and economic status up to 1981, but the sex identification

Outstanding challenges in a post-equality era: The same-sex marriage and . . . 45

Law 3/2007 of March
15th, regulating the
rectification of the
register with regard to
a person’s sex (Ley
3/2007, de 15 de
marzo, reguladora de la
rectificacion registral de
la mencion relativa al
sexo de las personas).
BOE 65, March 16th
2007 p. 11251.



Rebeca Rullan
remarked that

the choice of an
ambiguous
expression such as

“medical treatment”

(tratamiento médico)
was intentional.
Personal interview,
July 20th, 2007.

remained after that (Caballero and Izedding 2004). Now, the new law
allows a person to change their name without having to undergo surgery
(hence the term ‘rectification’ is different from ‘reclassification’ of sex). The
most immediate consequence is granting access to a new card with the
chosen sex inscribed on it. This right to have an identity card that repre-
sents who one actually is was a long-standing demand of the transgender
organisations, since the DNI is currently required for common procedures
such as paying with a credit card or opening a bank account, signing con-
tracts, registering with any institution, and is also equivalent to a passport
on European flights. Having a different appearance, name or signature to
what is shown in your DNI is a source of painful daily problems.

Therefore the law introduces relevant changes, as it does not require
sterility or being married, as happens in other countries. It also recognises
people who, due to their weak health or their age, are not able to go
through the two years of medical treatment® before being able to rectify
their Identity card. In spite of this positive achievement, however, Law
3/2007 does not offer a comprehensive treatment of transgender people,
as it only addresses one out of twelve demands put forward by transgender
organisations. The XVI National LGTB Conference held in Salamanca (1-2
May 2004) included a national transgender organisations meeting. They
created a list of 12 common demands, including: the right to sexual and
gender identity regulated by an Integral Law on Gender Identity; the regula-
tion of all transgender people’s access to the rectification of their name
and sex in the Civil Register through an administrative procedure; the lack
of compulsory requirement of sex reassignment surgery; inclusion in the
public health system of the clinical treatment of sex reassignment (psy-
chotherapy, hormonal treatment, plastic surgery, etc); and positive actions
by the Public Administrations and social agents to fight discrimination in
the labour market. The platform also demanded the regulation of sex
workers, separate from the measures for integration in the labour market;
measures for creating social awareness, such as education about transgen-
derism. On the legal side, the organisations agreed on the need for: political
asylum rights for transgender individuals persecuted in their country of
origin; the criminalisation of ‘transphobia’ in the Penal Code; rehabilitation
and compensation for victims of the repression and imprisonment under
the old Francoist Laws on Vagrants and Idle Persons and on Persons
Representing a Social Danger and their Social Rehabilitation; and finally
they asked for support for transgender organisations (Rullan 2004).

In this context, it was a blow to the movement that the new law ignores
transgender people’s needs for hormonal treatment and the services of psy-
chologists, doctors, and so on. Such services need to be offered all over the
country, or at least in cities, given the distribution of the transgender popu-
lation. The extent of the needs has not been established. There are differ-
ences of coverage across the Autonomous Communities: some do and some
do not provide any services of this kind as part of Social Security. The first
service was offered at the La Haya Hospital in Malaga (Andalusia),
approved by the Andalusian Parliament in 1998. More recently, Asturias,

46 Raquel Platero



Aragén, Catalonia, Extremadura have created Gender Reassignment Units;
nonetheless, those do not cover surgery and the patients are sent to the
Hospital in Andalusia. In addition to the Andalusian service, the Madrid
Assembly (regional Parliament) approved the creation of psychotherapy
and hormonal treatment services (Ramoén y Cajal Hospital) and surgery
(La Paz Hospital) on 1 June 2006. Other regions like the Basque Country
are discussing the creation of similar services in the Basque Parliament.
Thus, the right services are currently only fully accessible in Andalusia
and in Madrid, while the Autonomous Communities of Asturias, Aragon,
Catalonia, Extremadura and Baleares send their patients to Andalusia. This
uneven spread of services drives the transgender person to pay privately for
receiving a comprehensive treatment, which costs a very large sum of
money for somebody who is potentially in a situation of social and labour
market exclusion. It is difficult to assess the total cost of the transgender
process. According to Rullan (2007) genital surgery alone currently costs
between 10,000 and 30,000 euros in Spain. Performing a faloplasty costs
around 30,000 euros, a vaginoplasty between 10,000 and 14,000 euros
and a metaidoioplasty may cost around 18,000 euros. In addition there is a
demand for other permanent changes such as breast removal/augmentation,
facial feminisation surgery, voice feminisation surgery, tracheal shaves,
buttock augmentation, liposuction, which would involve extra cost.

Furthermore the law does not recognise either residents without Spanish
nationality, nor minors, among others. The law requires people to have not
only a gender dysphoria diagnosis by a professional and two years of hor-
monal treatment, but also to have reached the age of majority and to have
Spanish nationality. In practice, it also requires clients, in case of desiring
a comprehensive treatment, to live in certain autonomous regions and to
be able to afford the cost of care. In addition, the requirement of two years
of ‘medical treatment’ most often translates into hormonal treatments and
minor surgeries mentioned above, which lead to permanent changes in
people’s bodies, something that contradicts the open spirit of a law that
does not require surgery in order to allow the registration of a rectification
of sex or name. The law is based on a notion of permanence and stability
of the dissonance between morphological or physiological sex and felt gender
identity (see article 4). Also, there is a requirement that clients should be
free of other personality disorders that may influence their gender/sex dis-
sonance. In fact, there where it refers to modification of the Civil Register,
the old article 54 is to be replaced with a wording that is not wholly satis-
factory as it introduces ‘The prohibition of those names that objectively
may harm the person, confuse their identification and induce errors in
regard to their sex’.” So, by prohibiting sexual ambiguity and obliging
citizens to clarify whether they are male or female, this law does not chal-
lenge the sexual binary construction of sexuality. Instead, it merely implies
improvements in the living conditions of transgender individuals that may
affect their personal and citizen rights.

As we have briefly seen, sexuality is an aspect that has received a lot of
legislative attention in Spain. Yet many are the voices currently claiming a
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“Quedan prohibidos los
nombres que
objetivamente
perjudiquen a la
persona, los que hagan
confusa la identificacion
y los que induzcan a
error en cuanto al sexo”
(BOE, 65: 11253).



new definition of transgender rights in order to overcome what is called the
‘pathological perspective’, together with the provision of services in each
region that cover their psychological, social and transitional needs on an
individual basis. Close to the national elections of March 2008, marches and
manifestos appeared across main cities, promoted by small groups like the
Bloque Alternativo, Guerrilla Travolaka, Towanda, Errequeterre, and so on.

Some ideas as conclusions

The passing of the 13/2005 and 3/2007 laws aimed to satisfy the requests
of a social movement that has finally achieved national attention and agenda
status for its specific goals. These laws have the explicit aim of overcoming
inequality, and giving previously unknown rights to citizens. These laws
attempt to be not only neutral but also egalitarian, as well as compensat-
ing for a historical situation of exclusion of gays, lesbians and transgender
citizens. And they are designed to include disenfranchised individuals within
mainstream citizenship. Yet they are not designed to transform society in
depth. Therefore, to some extent they end up contributing to the reproduc-
tion of inequality because they lack a sufficient gender perspective, and do
not observe the issues of nationality, age, place of residency, social class and
access to economic resources of the people to whom they are directed — in
other words they do not guarantee substantive equality.

Not only do these laws lack a multiple discrimination perspective but
they are also designed within a frame that could be labelled ‘assimilationist’,
intended to include those citizens previously discriminated on the basis of
belonging to a sexual minority, rather than attempting to transform the
social construction of sexuality itself. This is not to deny that laws allowing
same-sex marriage and transgender rights are symbolically transformative,
yet the specific design of these two laws (13/2005 and 3/2007) constrains
the scope of their impact. Such a perspective reminds us that public policies
are not neutral; they are situated in a context of existing norms and under-
standings — those of heterosexuality. Therefore the issue for researchers is to
deploy an intersectional perspective precisely to understand the intersec-
tions between the various structural inequalities that citizens suffer.
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